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Real estate licensing

and endorsement

After reading this chapter, you will be able to:

understand the function of the Department of Real Estate (DRE)

to oversee, regulate, administer and enforce the real estate law as

practiced by licensees;

+ identify the activities requiring a real estate license;

determine the eligibility and education requirements for broker

and agent licensing and renewal;

understand the function of the Real Estate Recovery Fund; and

+ comprehend when a mortgage loan originator (MLO) license
endorsement is required of licensees who originate mortgages.

bulk sale mobilehome
business opportunity mortgage loan originator
(MLO)

Department of Real Estate
(DRE) principal

designated officer (DO) Real Estate Recovery Fund

fictitious business name

Real estate law is codified to protect the public in real estate transactions
when a real estate licensee or subdivision is involved.

The California Legislature created the Department of Real Estate (DRE)
to oversee, regulate, administer and enforce the real estate law. The DRE was
formally known as the California Bureau of Real Estate (CalBRE) prior

to July 2018.

1 Calif. Business and Professions Code §§10000 et seq.
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Real Estate
Commissioner

Department of Real
Estate (DRE)

A government entity
which oversees,
regulates, administers
and enforces California
real estate law as
practiced by licensees.

Activities
requiring a
real estate

license

real estate agent

A person who, for
compensation or

in expectation of
compensation, is
employed by a
licensed broker to do
one or more of the acts
of a licensed broker.

Delegated
supervision,
not agency

The chief officer of the DRE is the Real Estate Commissioner. The Real
Estate Commissioner’s principal responsibility is to enforce all the real estate
laws pertaining to real estate licensing and the Subdivided Lands Act.!

The Commissioner ensures that real estate licensees and members of the
public dealing with licensees receive maximum protection.?

As a means of enforcing licensing and subdivision laws, the Commissioner
issuesregulations addressing conduct of persons falling within the real estate
law activities. The regulations are part of the California Code of Regulations
known as Title 10.

To engage in the business of real estate as a real estate broker or agent, a
person first obtains a real estate license issued by the DRE:3

A real estate broker is a person who, for compensation or in expectation of
compensation, engages in:

+ negotiating the sale, purchase or exchange of real estate, leases or
business opportunities;

+ soliciting listings, buyers or sellers;

+ leasing or renting, or offering to lease or rent, property on behalf of an
owner or tenant;

« collecting rent from real estate or business opportunities;

+ assisting in the purchase or lease of property owned by the state or
federal government;

+ negotiating real property sales contracts or mortgages to be secured
directly or collaterally by real estate or business opportunities on
behalf of lenders or borrowers; and

+ negotiating the sale or purchase of a mobilehome.4

Arealestateagentisanindividual who, for compensation orin expectation
of compensation, is employed by a licensed broker to do one or more of the
acts of a licensed broker.s

Real estate agents are legally classified as agents of the agent, since they need
to be employed by a real estate broker to render real estate-related services to
the public. Agents render all services on behalf of the broker that employs
them.

A sales agent employed by a broker is the agent of the broker, not a client. In
turn, the broker is the agent of the client.

Bus & P C §§10050; 10051
Bus & P C §10050
Bus & P C§10130
Bus&P C§10131
Bus & P C§10132

[© I N
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2 Our Mission

Department of Real Estate (DRE) website and contact information

www.dre.ca.gov

Sacramento

1651 Exposition Bivd.,
Sacramento, CA 95815
(877) 373-4542

Fresno

2550 Mariposa Mall,
Room 3070, Fresno, CA
93721 (559-445-2273)

Los Angeles

320 West 4th Street,
Suite 350, Los Angeles,
CA 90013 (213-620-
2072)

Oakland
1515 Clay Street, Suite

‘-'ﬂ 1am a... Sebsctan ilem from e bl ¥ 702, Oakland, CA
94612 (510-622-2552)
Gavewn Newsom
fi 4l Essential Information “ "::1”‘:“" i San Diego
B A Yo e o o Fian G 1350 Front Street, Suite
S testmimgieasm i : a E_‘_ﬂ 1063, San Diego, CA
. e i ok o Pkl Coltuanitiancd Wabin A = 92101 (619-525-4192)
As an agent representing the broker, a real estate sales agent is authorized
to prepare listings, sales documents, disclosure sheets, etc., on behalf of the
broker. The agent does not do so on their own behalf.
Thebroker employing agentsisrequired under the DRE's supervisory scheme
to reasonably supervise sales agents’ activities. Reasonable supervision
includes establishing policies, rules, procedures and statements to review
and manage:
+ transactions requiring a real estate license;
« documents having a material effect upon the rights or obligations of a
party to the transaction;
« thefiling, storage and maintenance of documents;
+ the handling of trust funds;
« advertisement of services that require a license;
« sales agents’ knowledge of anti-discrimination laws; and
« reports of the activities of the sales agents.®
To be eligible for a broker or agent license, the applicant needs to: Licensing
+ Dbe at least 18 years old;’ education

* be honest and truthful;

6 Calif. Department of Real Estate Regulation §2725
7 DRE Regs. §§2720; 2750
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The individual
broker
license

Qualifying
for a broker
license

Experience
qualifications

« make the application on the proper form prescribed by the DRE;
+ complete the mandatory education; and

+ pass the qualifying exam.

In addition, all applicants need to be fingerprinted. Fingerprints are not
required if the applicant is currently licensed by the DRE or holds a real
estate license that expired less than two years ago.

All statutory course requirements for both the agent and the broker license
may be waived if the applicant is a member of the state bar.!

Every real estate broker maintains a definite place of business which serves
as an office. The office is the place where the broker displays their license
and where consultations with clients are held.

If more than one place of business is maintained, the broker applies for and
obtains an additional license for each office branch.

An agent who hasheld a real estate agent license for at least two years within
the last five years may apply for a broker license.

The agent is required to have worked on a full-time basis (at least 40 hours
per week) as an agent during the two-year time requirement.

The DRE requires verification of the agent’s employment using the
Employment Verification Form issued by the DRE. [See the DRE's
Employment Verification Form (DRE 226)]

Exceptions to the agent employment requirements will be given to an
applicant who has:

+ atleast two years of general real estate experience; or

+ graduated with a real estate-specific degree from a four-year college or
university.

To qualify for the employment exemption based on experience, the broker
applicant needs to file a written petition with the DRE setting forth the
applicant’s qualifications. [See the DRE's Equivalent Experience Verification
Form (DRE 227)]

The DRE considers the following activities, conducted within the five-
year period immediately prior to the date of application for the broker
examination, as qualification in lieu of employment as a sales agent:

« experience as an escrow or title officer;

+ experience as a mortgage officer directly related to the financing or
conveying of property;

1 Bus&PC8810153.2
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« experience as a subdivider, contractor or speculative builder, if the
agent performed substantial duties relating to the purchase, finance,
development and sale or lease of real property.

Other types of direct real estate-related experience will be considered by the
DRE if it satisfies the intent of the law.?

All broker applicants need to complete eight statutory courses of three- Pre-licensing
semester units or the quarter equivalent, unless exempt.

coursework

Five of the eight courses need to be in:

« real estate practice;

+ legal aspects of real estate;
« real estate appraisal;

+ real estate finance; or

+ real estate economics or accounting.?
The remaining three courses can be selected from any of the following:

+ real estate principles;

* business law;

+ property management;

+ real estate office administration;

*  esCrows;

+ mortgage brokering and lending;

« advanced legal aspects of real estate;

+ common interest developments (CIDs);

+ advanced real estate finance;

« advanced real estate appraisal; or

« computer applications in real estate.*
The three courses taken to meet the agent licensing requirements count

towards the eight courses a broker needs to complete. Thus, a licensed agent
only needs to take five additional courses to qualify to take the broker exam.

On completion of the course requirements, the broker applicant applies to Takmg the
take the state broker licensing exam. The applicant has two years from the

DREreceipt of the examination application to meet the license qualification broker exam
requirements and take the exam.

If the broker applicant fails the exam, they may apply for reexamination
within two years after filing the examination application. No limit is placed
on the number of times the applicant may take the exam.

2 Seethe DRE's Instructions to License Applicants, July 2009
3 Bus&PC§10153.2(a)(1)
4 Bus&PC§10153.2(a)(2)
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The California
real estate

salesperson
and broker
examination

The DRE broker and agent licensing examination consists of seven major areas of real
estate practice, divided as follows:

1 — Property Ownership and Land Use Controls and Regulations
Approximately 15% of the sales and broker exam.
e classes of property [See Chapter 31 and 32];
e property characteristics [See Chapter 84];
e encumbrances [See Chapter 47 and 52];
e types of ownership [See Chapter 33];
e descriptions of property [See Chapter 40];
e government rights in land [See Chapter 31];
e public controls [See Chapter 85];
e environmental hazards and regulations [See Chapter 16];
e private controls [See Chapter 37];
e water rights [See Chapter 36]; and
e special categories of land.
2 — Laws of Agency
Approximately 17% of the sales and broker exam.
e law, definition and nature of agency relationships, types of agencies, and agents
[See Chapter 2 and 3];
e creation of agency and agency agreements [See Chapter 3];
e responsibilities of agent to seller/buyer as principal [See Chapter 2];
e disclosure of agency [See Chapter 3 and 28];
e disclosure of acting as principal or other interest [See Chapter 3];
e termination of agency [See Chapter 24];
e commission and fees [See Chapter 24 and 25]; and
e responsibilities of agents to non-client third-parties [See Chapter 2].

3 — Valuation and Market Analysis
Approximately 14% of the sales and broker exam.
e value [See Chapter 29];
e methods of estimating value [See Chapter 29]; and
e financial analysis [See Chapter 29 and 54].
4 — Financing
Approximately 9% of the sales and broker exam.
e general concepts [See Chapter 54 and 54];
e types of loans [See Chapter 54 and 57];
e sources of financing [See Chapter 54 and 57];
e government programs [See Chapter 56];
e mortgages/deeds of trust/notes [See Chapter 61 and 65];
e financing/credit laws [See Chapter 54];
e |oan brokerage [See Chapter 58]; and
e types of loan originators. [See Chapter 54]

5 — Transfer of Property
Approximately 8% of the sales and broker exam.

e title insurance [See Chapter 51 and 52];
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o deeds [See Chapter 65]; The California
o escrow [See Chapter 30]; real estate
e tax aspects [See Chapter 72]; salesperson

e special processes; and and broker
e transfer through court supervision [See Chapter 49]; and examination
e types of vesting. [See Chapter 49]

Cont’d

6 — Practice of Real Estate and Disclosures (Includes specialty areas)
Approximately 25% of the sales and broker exam.

e trust account management [See Chapter 6];

e fair housing laws [See Chapter 7];

e truth in advertising [See Chapter 12];

e record keeping requirements [See Chapter 6];

e qagent supervision [See Chapter 2];

e permitted activities of unlicensed sales assistants [See Chapter 26];

e DRE jurisdiction and disciplinary actions [See Chapter 1 and 8];

e licensing, continuing education requirements and procedures [See Chapter 1];
e California Real Estate Recovery Fund [See Chapter 1];

e general ethics [See Chapter 7 and 9];

e technology [See Chapter 25];

e property management [See Chapter 73 and 74];

e commercial/industrial/income properties [See Chapter 76];

e specialty areas;

e transfer disclosure statement (TDS) [See Chapter 15];

e natural hazard disclosure (NHD) statements [See Chapter 17];

e disclosure of material facts affecting property value [See Chapter 13];

e need for inspection and obtaining/verifying information [See Chapter 21];
e reports [See Chapter 21 and 22]; and

e servicing diverse populations. [See Chapter 7 and 8]

7 — Contracts
Approximately 12% of the sales exam and 12% of the broker exam.

e general [See Chapter 24, 27 and 55];

e listing agreements [See Chapter 24 and 25];

e buyer-broker agreements [See Chapter 25];

e offers/purchase Contracts [See Chapter 27];

e qagreements [See Chapter 75 and 76];

e promissory notes/securities [See Chapter 61];

e purchase/lease options [See Chapter 24 and 67]; and
e advanced fees. [See Chapter 6]
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Agent license

principal

A person, an
individual or an entity,
acting as a buyer or
seller, represented

by a broker and their
agents.

Exemptions
from license
requirements

Once the applicant has been notified by the DRE of their passing, the
applicant may apply for a broker license and pay the appropriate licensing
fee within one year.

An agent is an individual employed by a real estate broker to directly
participate in brokerage activities on the broker’s behalf.

To qualify to take the real estate agent license DRE exam, an applicant
completes a three-semester unit course, or the quarter equivalent, in:

+ real estate principles;

+ real estate practice; and

+ one elective course in the following subjects:

+ legal aspects of real estate;

+ real estate finance;

* property management;

+ real estate appraisal;

+ real estate economics or accounting;

* business law;

+ real estate office administration;

*  esCrows;

+ mortgage brokering and lending;

« common interest developments (CIDs); or

« computer applications in real estate.*

The applicant has two years from the date the exam application is filed with
the DRE to take the exam.?

An applicant who fails to take the exam and pass within two years from the
date of filing the application will have to file a new application to take the
exam.

An applicant who fails the agent exam may apply for reexamination. No
restriction exists on the number of times the applicant may take the test
within the two-year period following the application.3

Once the DREnotifies the applicant of passing, the applicant may apply foran
agent license. The application for the license and the fee are to be submitted
to the DRE within one year of the examination date.

The following are major categories of persons and activities which are exempt
from real estate licensing requirements:

+ aperson dealing with their own property, called a principal,;

1 Bus&PC§10153.4
2 Bus&PC§10153.8
3 Bus&PC§10153.8
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+ an officer of a corporation, or a general partner of a partnership or a
manager of a limited liability company (LLC), collectively called
entities, with respect to property owned or leased by the entity. To be
exempt, the acts may not be performed in expectation of a fee;

+ anindividual with power-of-attorney authority;
+ an attorney rendering legal services for a client;

+ areceiver, trustee in bankruptcy or any person acting under order of a
court;

+ a trustee of a trust deed lien who is acting under a power-of-sale
provision in the trust deed;* or

+ a resident manager of an apartment complex, hotel, motel or trailer
park.s

Also exempt are individuals acting on behalf of others, such as unlicensed
employees of real estate brokers, who arrange, accept reservations or money
for transient occupancy in:

« vacation rentals such as hotels, motels or residence clubs;

« common interestdevelopments (CIDs), such as condominium projects,
planned urban developments (PUDs), community apartment projects
and stock cooperatives; or

« an apartment unit or single family residence (SFR).6

An individual acting without a real estate license, either as a broker or agent,
is guilty of a public offense punishable by a maximum fine of $20,000 for an
individual or $60,000 for a corporation, six months in jail, or both a fine and
imprisonment.’

A real estate broker and real estate agent license is valid for four years from
the date of issuance noted on the license certificate®

All real estate brokers and sales agents need to complete at least 45 hours of
continuing education (CE) to renew a license issued by the DRE.?

The CE requirements for license renewal were legislated to help maintain
and improve the level of competence of real estate brokers and agents.

A DRE sales agent renewing for the first time needs to complete 45 hours of
CE, consisting of:

+ 18 hours of Consumer Protection courses;

« 15 hours comprised of five separate three-hour courses in:
° Agency;
° Fair Housing;

Bus& P C8§10133

Bus & PC§10131.01

Bus&P C§10131.01

Bus & PC§10139

Bus & P C§§10153.6; 10153.7
Bus &P C§10170.5

O N O U A

Continuing
education
requirements
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Consumer
protection

° Trust Funds;
° FEthics;and
° Risk Management; and

+ the remaining 12 hours composed of either Consumer Protection
or Consumer Service courses, including Office Management and
Supervision course if they choose to take it.

While brokers and sales agents beyond their first renewal are required to
include the Office Management and Supervision course in their 45 CE hours,
the DRE allows them the option of choosing how to study it.

A licensee may study the Office Management and Supervision material
separately or aggregated into an eight-hour “survey” course with the five
mandated courses.

Here, the 45 CE hours will consist of:

+ 18 hours of Consumer Protection courses;
+ mandated topical courses, structured as either:
° 18 hours comprised of six separate three-hour courses in:
+ Agency;
+ Fair Housing;
+ Trust Funds;
+ Ethics;
+ Risk Management; and
+ Office Management and Supervision; OR
° eight hoursin a survey course covering all six subjects; and

+ the remaining hours composed of Consumer Protection or Consumer
Service.

Courses covering the following real estate-based topics are considered
consumer protection courses:
real estate financing;

+ land use regulation and control;

+ consumer disclosures;

+ agency relationships;

+ capital formation for real estate development;

+ fair practices in real estate;

+ appraisal and property valuation technique;

+ property management;

* energy conservation;

+ environmental requlation;

« probate;
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Examinations and Exam/License Applications

DRE licensing
Broker Agent and renewal
Examination fee 595 Examination fee S60 fees
Broker 1st reschedule 520 Agent 1st reschedule S15
Broker subsequent reschedule  $30 Agent subsequent reschedule 530

Original Exam/License Applications and Corporation License Applications
Original Broker/Corporation License S$300
Original Agent  License 5245

Renewal License Applications

Broker/Corporation renewing on-time S$300
Broker/Corporation renewing late S450
Agent renewing on-time 5245
Agent renewing late 5367

mineral, oil and gas conveyancing;
government programs such as redevelopment;
business opportunities; and

taxation of real estate transactions.!

Consumer service courses cover topics designed to help licensees achieve a
higher level of competence in sales, organizational and management skills.
Examples of consumer service courses include:

how to market property;
how to hold an open house;
how to motivate sellers; and

how to obtain a listing.

A licensee is exempt from CE requirements if, on the actual renewal date of
the real estate license, the licensee:

is at least 70 years of age; and

has been a real estate licensee in California for at least 30 consecutive
years.?

Acts for which a real estate license is required may be performed in the The corporate
name of a corporation if a licensed officer of the corporation qualifies the .
corporation for a license issued by the DRE.3 license

1 Bus&PC§10170.5(a)(6)
2 Bus&PC§10170.8
3 DRE Reg §2740
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Violation of a real estate law by a broker or his sales agent may result in the suspension
or revocation of the license by the Real Estate Commissioner. The following are grounds
real estate law for suspension or revocation of a DRE license.

Violations of

Business and Professions Code §10176

The commissioner may, upon his or her own motion, and shall, upon the verified
complaint in writing of any person, investigate the actions of any person engaged in
the business or acting in the capacity of a real estate licensee within this state, and he
or she may temporarily suspend or permanently revoke a real estate license at any time
where the licensee, while a real estate licensee, in performing or attempting to perform
any of the acts within the scope of this chapter has been guilty of any of the following:

Making any substantial misrepresentation.

Making any false promises of a character likely to influence, persuade
or induce.

c. A continued and flagrant course of misrepresentation or making of
false promises through real estate agents or salespersons.

d. Acting for more than one party in a transaction without the knowledge
or consent of all parties thereto.

e. Commingling with his or her own money or property the money or
other property of others which is received and held by him or her.

f Claiming, demanding, or receiving a fee, compensation or commission
under any exclusive agreement authorizing or employing a licensee
to perform any acts set forth in Section 10131 for compensation or
commission where the agreement does not contain a definite, specified
date of final and complete termination.

g. The claiming or taking by a licensee of any secret or undisclosed
amount of compensation, commission or profit or the failure of a
licensee to reveal to the employer of the licensee the full amount of the
licensee’s compensation, commission or profit under any agreement
authorizing or employing the licensee to do any acts for which a license
is required under this chapter for compensation or commission prior to
or coincident with the signing of an agreement evidencing the meeting
of the minds of the contracting parties, regardless of the form of the
agreement, whether evidenced by documents in an escrow or by any
other or different procedure.

h. The use by a licensee of any provision allowing the licensee an option to
purchase in an agreement authorizing or employing the licensee to sell,
buy, or exchange real estate or a business opportunity for compensation
or commission, except when the licensee prior to or coincident with
election to exercise the option to purchase reveals in writing to the
employer the full amount of licensee’s profit and obtains the written
consent of the employer approving the amount of the profit.

i.  Any other conduct, whether of the same or a different character than
specified in this section, which constitutes fraud or dishonest dealing.

j. Obtaining the signature of a prospective purchaser to an agreement
which provides that the prospective purchaser shall either transact the
purchasing, leasing, renting or exchanging of a business opportunity
property through the broker obtaining the signature, or pay a
compensation to the broker if the property is purchased, leased, rented
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or exchanged without the broker first having obtained the written
authorization of the owner of the property concerned to offer the
property for sale, lease, exchange or rent.

k. Failing to disburse funds in accordance with a commitment to make a
mortgage loan that is accepted by the applicant when the real estate
broker represents to the applicant that the broker is either of the
following:

1. The lender.

2. Authorized to issue the commitment on behalf of the lender or
lenders in the mortgage loan transaction.

. Intentionally delaying the closing of a mortgage loan for the sole
purpose of increasing interest, costs, fees, or charges payable by the
borrower.

m. Generating an inaccurate opinion of the value of residential real
property, requested in connection with a debt forgiveness sale, in order
to do either or both of the following:

1. Manipulate the lienholder to reject the proposed debt forgiveness
sale.

2. Acquire a financial or business advantage, including a listing
agreement, that directly results from the inaccurate opinion of
value, with regard to the subject property.

The officer qualifying the corporation for a corporate broker license is called
the designated officer (DO). The corporation holds its brokerage license
through the DO.

The DO is responsible for the supervision and control of the activities of
officers and employees of the corporation. This includes supervision of the
activities of agents and brokers employed to act as agents for the corporate
broker. Failure of the DO to supervise may result in the suspension or
revocation of the DO’s real estate license.

Theindividual broker, when actingasthe DO, acts on behalf of the corporation
in the capacity of a corporate officer only. The individual who is the DO
may also become an employee of the corporation and act as an agent of the
corporation rendering services to the corporation’s clients.

The DO is liable to the corporation for any failure to supervise agents.
However, the DO is not liable to corporate clients for breaching their duty
to supervise agents — this supervision is a duty owed to their employer, the
corporation and the DRE who entrusted them as a designated officer.

A licensee may use a fictitious business name in any activity for which
a real estate license is required, if the license is issued under the fictitious
name.!

1 DRE Reg. §2731(a)

Violations of
real estate law

Cont’d

designated officer
(DO)

The individual

who is the licensed
officer qualifying

a corporation for

a corporate broker
license.

fictitious business
name

The name under
which a business or
operation is conducted,
also known asad.b.a.
(“doing business as...").

Fictitious
business
name
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Mineral, oil
and gas

Child support
obligations

A fictitious business name license will only be granted to a broker who has
complied with the filing requirements for a fictitious business name, also
known as a d.b.a. (“doing business as...”).?

The DRE will refuse to issue a license under a fictitious business name when:

+ thename is misleading or would constitute false advertisement;
« implies a partnership or corporation exists when one does not;
« includes the name of a real estate agent;

- violates California’s Business and Professions Code on fictitious
business name requirements; or

+ is the name formerly used by a licensee whose license has been
revoked.?

A real estate broker and agent may solicit and negotiate for the purchase,
lease or exchange of mineral, oil and gas property. The licensee may also
arrange or negotiate and service loans on mineral, oil and gas property.3

Finally, the licensee may rent mineral, oil and gas property and collect the
rents or royalties from the mineral, oil and gas property.4

The DRE cannotissue or renew a real estate license if the applicant is on a list
of persons not in compliance with child support orders provided by the
State Department of Social Services.s

However, the DREmay issue a 150-day temporary license to an otherwise
qualified applicant who is on the list of persons neglecting child support.
Only one 150-day license will be issued, and a four-year license cannot be
issued until a release is obtained from the district attorney’s office.®

The State Department of Social Services also provides the DRE with a
supplemental list of real estate licensees who are delinquent in child
support payments for more than four months. If the licensee does not renew
their license with the DRE within six months of the DRE’s receipt of the
supplemental list, the license will be subject to suspension.

The DRE has the authority to suspend the license of any licensee placed on
the supplemental four-month delinquency list. However, before a license
can be suspended, the DRE gives the licensee notice that the license will be
suspended 150 days after the notice is served, unless the licensee receives a
release from the district attorney.

DRE Reg. §2731(b)

DRE Reg. §2731(c)

Bus & P C §10500

Bus & P C §10500

Calif. Family Code §17520
Fam C§17520

OV A W N e
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Also, any real estate licensee whose name appears on the certified list or
supplemental list provided by the State Department of Social Services for
noncompliance with an order for child support is liable to the DRE for a
special handling fee of $95 for each time their name is on the list.

The DRE commissioner will not issue a license or reinstate a suspended
license until the $95 fee is paid.®

A business opportunity is the sale or lease of the operations and goodwill
of an existing business enterprise or opportunity.

Common types of business opportunities include:

+ liquor stores;
+ gasstations; and

* restaurants.

The arranging of a sale or purchase of a business opportunity is governed by
the DRE. To receive a fee for the sale of a business opportunity, it is necessary
to hold a real estate license, unless the person receiving the fee is licensed as
a securities broker or dealer by California or the United States.

The sale of a business opportunity consists of two transactions:

« the sale of the business, including inventory, trade fixtures and
goodwill; and

+ the sale of the real property itself, whether a fee or leasehold interest,
including the building and land.

The documents used in the sale of a business include a:

- billofsale;

« Uniform Commercial Code (UCC)-1 Financing Statement for the
personal property [See RPI Form 436-1]; and

« adeed (or assignment of the leasehold and a trust deed) for the transfer
of the real property. [See RPI Form 404]

On the sale of a business opportunity, the inventory of the business is
transferred to the buyer by a bill of sale. The transfer of more than one-half
the inventory of a business’ materials or goods to a person other than the
business’ customers is called a bulk sale. A bulk sale needs to comply with
the UCC since it is the transfer of personal property.?

The buyer of the inventory gives public notice of the transfer 12 days before
the transfer takes place to perfect their interest in the acquisition of the
inventory on closing.*

7 Fam C8§17520; DRE Reg. §2716.5
8 DREReg. §2716.5

9 Calif. Commercial Code §6102
10 Com C§6105

Business
opportunities

business
opportunity

The assets for a
business enterprise
including its goodwill.
The term includes

the sale or lease of

the business and
goodwill of an existing
business enterprise or
opportunity.

Bulk sales

bulk sale

The transfer of

more than one-half
the inventory of a
business’ materials or
goods to a person other
than the business’
customers.
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Mobilehome
sales

mobilehome
Property designed to
be used as a dwelling,
classified as either
personal or real
property depending
on the method of
attachment to a
parcel of real estate.
Also known as a
manufactured home.

Real Estate
Recovery
Fund

Real Estate
Recovery Fund
Funds available to
individuals who have
obtained a final-court
judgment against

a licensee and are
unable to recover the
judgment from the
licensee. Also known
as the Consumer
Recovery Account.

Mobilehomeshaveauniquelegal status, being eitherreal estate or personal
property.
A mobilehome, also called a manufactured home, is a structure:
+ at least eight feet in width, 40 feet in length or more than 320 square
feet when transported in one or more sections;
+ built on a permanent chassis; and
+ designed to be used as a dwelling with or without a permanent

foundation.!

A mobilehome that meets the requirements and is attached to a permanent
foundation is no longer considered personal property but real estate, since
itis a permanent fixture or an improvement to real estate.

The broker handling the sale of a mobilehome that is considered real estate
conducts themselves as though they are handling the sale of real estate.

The rules for buying, selling, registering and encumbering mobilehomes that
are not considered real property differ from the rules for real estate sales.

The government agency responsible for the registration of mobilehomes is
the California Department of Housing and Community Development
(HCD). Mobilehomes are registered with the HCD, unless the mobilehome is
considered real estate.3

When a new mobilehome is first purchased it is registered on a form provided
by the HCD, referred to as the original registration of the mobilehome.

At the time of the original registration of the mobilehome, the HCD creates
a permanent title record for the mobilehome.

The Real Estate Recovery Fund, also known as the Consumer Recovery
Account, is available to individuals who have obtained a final-court
judgment against a real estate licensee for losses caused while acting as an
agent and are unable to recover the judgment from the licensee.

The judgment needs to be based on:

+ fraud, misrepresentation or deceit;
« conversion of trust funds; or

* criminal restitution.

For causes of action which occurred on or after January 1, 2009, the threshold
is $50,000 for one transaction and $250,000 for any one licensee.s

Calif. Health and Safety Code §18007
Health & S C §§18039.1; 18551
Health & S C §§18206; 18000 et seq.
Bus& P C§10471

Bus & P C§10474
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A licensee’s license will be suspended and will not be reinstated until the
licensee repays any amounts paid from the Real Estate Recovery Fund to
satisfy a judgment against them.®

Licensees who make or arrange residential mortgages are required to obtain
a DRE mortgage loan originator (MLO) license endorsement.

A residentialmortgageisanyloan primarily for personal, family orhousehold
use, known as a consumer purpose mortgage, secured by a deed of trust
on a dwelling. Dwellings include:

« one-to-four unit residential properties;

+ mobile homes; and

+ trailers or houseboats, if they are used as residences.”
In order for a transaction to trigger the DRE MLO license endorsement
requirement, it needs to meet both the prongs of the residential mortgage
definition:

+ aconsumer purpose; and

+ security in the form of a dwelling.
Thus, whether ornota DRE MLO license endorsement is required depends on
the purpose of the mortgage, not just the property securing it. Mortgages for
personal and household purposes when secured by a dwelling are consumer
purpose mortgages, and trigger the endorsement requirement. On the other
hand, loans made for business, investment or agricultural purposes whether

or not secured by a dwelling are not made for a consumer purpose, and do
not trigger the endorsement requirement.

To become DRE-endorsed as an MLO, a licensee needs to:
+ complete the national and state California-specific mortgage brokerage
examination;

+ submit a MLO licensee endorsement application through the
Nationwide Mortgage Licensing System and Registry (NMLS);

+ complete and supply a criminal background check, including
fingerprinting, to the NMLS;

« complete 20 hours of pre-license education; and
+ provide authorization for the NMLS to obtain a credit report on the
licensee.

The NMLSisan offshoot of the larger requlatory scheme known as the Secure
and Fair Enforcement (SAFE) Mortgage Licensing Act.

6 Bus&PC8§10475
7 Bus&P C8§10166.01; 12 Code of Federal Regulations §108.103

Mortgage
loan
brokerage

mortgage loan
originator (MLO)

A Department of Real
Estate (DRE) licensee
who receives fees to
arrange a consumer
mortgage other than a
carryback.

MLO
endorsement
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To keep their DRE endorsement, MLOs need to meet minimum licensing/
endorsement standards, pay the yearly renewal fee and complete a minimum
of eight hours of continuing education annually, including:

« three hours of federal law and regulations;

+ two hours of ethics (including instruction on fraud, consumer

protection and fair lending issues); and

« two hours on lending standards for nontraditional mortgages.

The California Legislature created the Department of Real Estate (DRE)
to oversee and regulate the real estate law. The chief officer of the DRE
is the Real Estate Commissioner, who enforces all the real estate laws
pertaining to real estate licensing and the Subdivided Lands Act.

To engage in the business of real estate as a real estate broker or agent, a
person first obtains a real estate license issued by the DRE.

A real estate broker is a person who, for compensation or in expectation
of compensation, engages in real estate activities, such as:

+ negotiating the sale, purchase or exchange of real estate;
+ soliciting listings, buyers or sellers; or
+ leasing or renting on behalf of an owner or tenant.

A real estate agent is a person who, for compensation or in expectation
of compensation, is employed by a licensed broker to do one or more of
the acts of a licensed broker.

To qualify to take the DRE real estate agent license exam, an applicant
completes three statutory courses of three-semester units or the quarter
equivalent, unless exempt, and pass the DRE agent licensing exam.

An agent who has held a real estate agent license for at least two years
within the last five years may apply for a broker license. All broker
applicants are to complete eight statutory courses of three-semester
units or the quarter equivalent, unless exempt, and pass the DRE broker
licensing exam.

A real estate broker and agent license is valid for four years from the
date of issuance. To renew their DRE license, real estate brokers and
sales agents are to complete at least 45 hours of continuing education
(CE) every four years.
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The Real Estate Recovery Fund is available to individuals who have
obtained a final-court judgment against a real estate licensee and are
unable to recover the judgment from them. The threshold for recovery
is $50,000 for one transaction and $250,000 for any one licensee

Licensees who make or arrange residential mortgages are required to
obtain a DRE mortgage loan originator (MLO) license endorsement. A
residential mortgage is any mortgage primarily for personal, family or
household use secured by a deed of trust on a dwelling.

To become DRE-endorsed as an MLO, a licensee first completes the
national and state mortgage brokerage examination, and completes
20 hours of pre-license education. To keep their endorsement, MLOs
complete a minimum of eight hours of continuing education annually.

bulk sale Pg. 15
business opportunity Pg. 15
Department of Real Estate (DRE) Pg. 2
designated officer (DO) Pg. 13
fictitious business name Pg. 13
mobilehome Pg. 16
mortgage loan originator (MLO) Pg.17
principal Pg.8
Real Estate Recovery Fund Pg. 16

Quiz 1 Covering Chapters 1-3 is located on page 606.
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\"

Agency: authority to

represent others

After reading this chapter, you will be able to:

+ understand the variations of the agency relationship;

+ determine how agency relationships are created and the primary
duties owed; and

+ discuss why real estate licensing is necessary to protect the
licensees and their clients.

agent principal

Department of Real Estate
(DRE)

For a further discussion of this topic, see Agency Chapter 1 of Agency,
Fair Housing, Trust Funds, Ethics and Risk Management.

An agent is described as “One who is authorized to act for or in place of
another; a representative...”*

An agency relationship exists between principal and agent, employer and
employee.

The Department of Real Estate (DRE) was created to oversee licensing and
police a minimum level of professional competency for individuals desiring
to represent others as real estate agents. This mandate is pursued through the
education of individuals seeking an original broker or salesperson license. It
is also pursued on the renewal of an existing license, known as continuing
education. The education is offered in the private and public sectors under
government certification.

1 Black’s Law Dictionary, Ninth Edition (2009)

Chapter

Learning
Objectives

Key Terms

Introduction
to agency

agent

One who is authorized
to represent another,
such as a broker and
client or sales agent
and their broker.
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Department of Real
Estate (DRE)

A government agency
which oversees,
regulates, administers
and enforces California
real estate law as
practiced by licensees.

What is an
agent?

principal

A person, an
individual or an entity,
acting as a buyer or
seller, represented

by a broker and their
agents.

Real estate
jargon

Agency in real estate related transactions includes relationships between:

« brokers and members of the public (clients or third parties);
+ licensed sales agents and their brokers; and

« finders and their brokers or principals.

The extent of representation owed to a client by the broker and their agents
depends on the scope of authority the client gives the broker. Authority is
given orally, in writing or through the client’s conduct with the broker.

Agency and representation are synonymous in real estate transactions. A
broker, by accepting an exclusive employment from a client, undertakes the
task of aggressively using due diligence to represent the client and attain
their objectives. Alternatively, an open listing only imposes a best efforts
standard of representation until a match is located and negotiations begin
which imposes the due diligence standard for the duration of negotiations.

An agent is an individual or corporation who represents another, called the
principal, in dealings with third persons. Thus, a principal can never be their
own agent. A principal acts for their own account, not on behalf of another.

The representation of others undertaken by a real estate broker is called an
agency. Three parties are referred to in agency law: a principal, an agent and
third persons.!

In real estate transactions:

« the agent is the real estate broker retained to represent a client for the
purposes hired;

« the principal is the client, such as a seller, buyer, landlord, tenant,
lender or borrower, who has retained a broker to sell or lease property,
locatea buyer or tenant, or arrange a real estate loan with other persons;
and

« third persons are individuals, or associations (corporations, limited
partnerships and limited liability companies) other than the broker’s
client, with whom the broker has contact as an agent acting on behalf
of their client.

Real estate jargon used by brokers and agents tends to create confusion
among the public. When the jargon is used in legislative schemes, it adds
statutory chaos, academic discussion and consternation among brokers and
agents over the duties of the real estate licensee.

For example, the words real estate agent, as used in the brokerage industry,
mean a real estate salesperson employed by and representing a real estate
broker. Interestingly, real estate salespersons rarely refer to themselves as
sales agents; a broker never does. Instead, they frequently call themselves

1 Calif. Civil Code §2295
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“broker associates,” or “realtors,” especially if they are affiliated with a local
trade union. The public calls licensees “realtors,” the generic term for the
trade, much like the term “Kleenex.”

Legally, a client’s real estate agent is defined as a real estate broker who
undertakes representation of a client in a real estate transaction. Thus, a
salesperson is legally an agent of the agent.

The word “subagency” suffers from even greater contrasts. Subagency serves
both as:

+ jargon for fee-splitting agreements between Multiple Listing Service
(MLS) member brokers in some areas of the state; and

+ alegal principle for the authorization given to the third broker by the
seller’s broker or buyer's agent to also act as an agent on behalf of the
client, sometimes called a broker-to-broker arrangement.

Fundamental to a real estate agency are the primary duties a broker and
their agents owe the principal. These duties are distinct from the general
duties owed by brokers and agents to all other parties involved in a
transaction.

Primary duties owed to a client in a real estate transaction include:

+ aduediligence investigation into the subject property;
« evaluating the financial impact of the proposed transaction;

« advising on the legal consequences of documents which affect the
client;

+ considering the tax aspects of the transfer; and
+ reviewing the suitability of the client’s exposure to a risk of loss.

To care for and protect both their clients and themselves, all real estate
licensees are to:

+ know the scope of authority given to them by the employment
agreement;

+ document the agency tasks undertaken; and

« possess sufficient knowledge, ability and determination to perform
the agency tasks undertaken.

A licensee need to conduct themselves at or above the minimum acceptable
levels of competency to avoid liability to the client or disciplinary action by
the DRE.

Anagencyrelationshipiscreatedin areal estate transaction when a principal
employs a broker to act on their behalf.?

2 CC§2307

Primary
duties

23

Creation of
the agency
relationship
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A broker's representation of a client, such as a buyer or seller, is properly
undertaken on a written employment agreement signed by both the client
and the broker. A written employment agreement is necessary for the broker
to have an enforceable fee agreement. This employment contract is loosely
referred to in the real estate industry as a “listing agreement.” [See RPI Form
102 and 103]

The broker’s agency can also be created by an oral agreement or conduct of
the client with the broker or other individuals. However, fee arrangements
are unenforceable if no written agreement exists.

1 Phillippe v. Shapell Industries, Inc. (1987) 43 C3d 1247

Anagentisanindividual whorepresentsanotherin dealings with third
persons. The representation of others undertaken by a real estate broker
or agent is called agency. Agency in real estate related transactions
includes relationships between brokers and members of the public,
licensed sales agents and their brokers, and finders and their brokers or
principals.

The primary duties a broker owes his client includes evaluating the
financial impact, legal consequences, tax aspects and exposure to risk
of loss inherent in all transactions.

The agency relationship is created when a client employs a broker to
act on his behalf. This relationship is best undertaken with a signed
written employment agreement containing a fee provision.

The Department of Real Estate (DRE) was created to oversee licensing
and establish a minimum level of professional competency in real
estate transactions.

agent Pg. 21
Department of Real Estate (DRE) Pg. 22
principal Pg. 22

Quiz 1 Covering Chapters 1-3 is located on page 606.
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The agency law
dislosre

After reading this chapter, you will be able to:

+ understand the origin and necessity of the statutorily-mandated
Agency Law Disclosure;

+ know the roles and obligations of all participants involved in a
real estate transaction; and

+ identify when the agency law disclosure is required.

agency confirmation
provision

exclusive agent

fiduciary duty

Agency Law Disclosure seller’s agent

buyer’'s agent

For a further discussion of this topic, see Agency Chapter 2 of Agency,
Fair Housing, Trust Funds, Ethics and Risk Management.

As a result of licensee misconceptions about the duties they owe to members
of the public and the public’s lack of awareness, the California legislature
enacted the agency disclosure law. The goal is to better inform the public
(and licensees) in an effort to eliminate some of these deficiencies.

The real estate agency disclosure law addresses two separate sets of agency-
related matters on real estate transactions:

*+ an Agency Law Disclosure, also known as the Disclosure
Regarding Real Estate Agency Relationships, setting out the
“rules of agency” which control the conduct of real estate licensees
when dealing with the public in an agency capacity [See Form 305
accompanying this chapter]; and

Chapter

@ Click to watch

Learning
Objectives

Key Terms

Legislated
order

Agency Law
Disclosure
Restatement of agency
codes and cases which
establish the conduct
of real estate licensees.
Itis delivered to all
parties in targeted
sales and leasing
transactions. [See RPI
Form 305]
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agency
confirmation

A provision in all
purchase agreements
and counteroffers
disclosing the agency
of each broker in the
transaction.

| At the listing stag

t==-aller's agenh

> seller
Law Disc|

| betore the seller
the listing agree

‘@"CAgency Law
Disclosure

Uniform
jargon and
agency law

buyer’'s agent

An agent representing
the buyer. Also known
as a selling agent. [See

RPI Form 103]

seller’s agent

An agent representing
the seller. Also known
as a listing agent. [See
RPI Form 102]

+ anagency confirmation provision, contained in documents signed
by principals used to negotiate the purchase of real estate or the leasing
of real estate and lease agreements with a term exceeding one year,
declaring the agency relationships undertaken by each of the brokers
with the participants in the transaction. [See RPI Form 150]

In creating an agency scheme, the California legislature established
uniform real estate terminology and brokerage conduct covering targeted
transactions, as specified later in this chapter.

The real estate agency disclosure law previously applied only to one-to-four
unit residential sales and leases for greater than one year. It has since been
expanded to include more diverse types of property. Thus, the Agency Law
Disclosure needs to be presented to all parties when listing, selling, buying
exchanging or leasing for a term greater than one year:

+ single family residential property;

+ multi-unit residential property with more than four dwelling units;

« commercial property;

+ vacantland;

+ aground lease coupled with improvements; or

+ manufactured homes.
At its core, the Agency Law Disclosure form is a restatement of pre-existing

agency codes and case law on agency relationships in all real estate
transactions. [See Form 305]

The Agency Law Disclosure was created for use by brokers and their agents to
educate and familiarize principals with:

+ auniform jargon for real estate transactions; and

+ the various agency roles licensees undertake on behalf of their
principals and other parties in a real estate transaction.

This information is presented in a two-page form. The exact wording of its
content is dictated by statute.? [See Form 305]

The Agency Law Disclosure defines and explains the words and phrases
commonly used in the real estate industry.

These industry terms are used to express:
+ theagency relationships of brokers to the parties in the transaction;
« broker-to-broker relationships; and

+ the employment relationship between brokers and their agents.

Abuyer'sagent and seller’s agent are mentioned but not defined. Legally,
an agent is a licensed real estate broker. Thus, the word “agent,” when used

1 Calif. Civil Code §§2079.13(j), 2079.14
2 CC §2079.16
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in the disclosure, is not a reference to the broker’s agents. Ironically, a broker
rarely refers to themselves as an agent, which in law, they always are when
using their license to earn a fee.

Two sections on the face of the Agency Law Disclosure, entitled “seller’s
agent” and “buyer’s agent,” address the duties owed to the seller and buyer in
a real estate transaction by these otherwise undefined brokers.

The seller’s broker is correctly noted as being an agent for the seller, and is
also known within the trade as a listing broker or listing office. The buyer'’s
brokerisknown asa buyer’sagent. However, peculiar to real estate brokerage,
the buyer's broker is also known as the selling agent, a term the Agency Law
Disclosure used prior to 2019.

The Agency Law Disclosure does not mention, much less define, the broker’s
role as an exclusive agent for either the buyer or seller. Yet the separate
agency confirmation provision included in all targeted transactions calls for
the broker to make this distinction known to all the parties involved. The
mandated provision requires the broker to characterize their conduct with
the parties as the agent of the seller or buyer exclusively, or both as a dual
agent.

These exclusive characterizations of agency conduct have no relationship to
employment under exclusive listings to sell orbuy property. The seller’'s agent
with an exclusive right-to-sell listing understands the prospective buyer
may turn out to be one of their buyer clients. This representation of opposing
parties makes the broker a “non-exclusive” dual agent. [See Chapter 5]

Editor's note— This chapter is discussed primarily in the context of an agent
representing a buyer or seller. Though not mandated by statute, use of the
disclosure in leasing situations is also recommended as it helps to clarify
the duties of the licensees involved.

The Agency Law Disclosure states the generally accepted principles of law
governing the conduct of brokers who are acting as agents solely for a seller
or a buyer.

Two categories of broker obligations arise in a transaction, including:

+ the special or primary agency duties of an agent which are owed by a
broker and their agents to their principal, known as fiduciary duties;
and

« the general duties owed by each broker to all parties in the transaction,
requiring them to be honest and avoid deceitful conduct, known as
general duties.

In addition to the use requirements for the Agency Law Disclosure form,
a separate, long-mandated agency confirmation is also required on all
targeted transactions. [See RPI Form 150]

exclusive agent

An agent who is acting
exclusively on behalf
of only one party in a
transaction.

fiduciary duty

That duty owed by

an agent to actin

the highest good

faith toward the
principal and not to
obtain any advantage
over their principal
by the slightest
misrepresentation,
concealment, duress or
undue influence.

The parties,
their brokers
and duties
owed

Agencies
confirmed
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AGENCY LAW DISCLOSURE
Form 305 //\\ Disclosure Regarding Real Estate Agency Relationships
N For Negotiating the Sale or Exchange of Real Estate
Agency Law Prepared by: Agent Phone
Broker Email

Disclosure

NOTE: This form is used by agents as an attachment when preparing a listing agreement, purchase agreement or a
counteroffer on the sale or exchange of reSIdentlaI#)roperty, commercial property, raw land or mobilehomes, to comply
with a7%ency disclosure law controlling the conduct of real estate licensees when in agency relationships. [Calif. Civil Code

Page 1 of 2 §§2079 et seq.]

DATE: 20 at
TOTHE SELLERAND THE BUYER:

1. FACTS: When you enter into a discussion with a real estate agent regarding a real estate transaction, you should
from the outset understand what type of agency relationship or representation you wish to have with the agent in the
transaction.

2. SELLER'S AGENT: A Seller’s Agent under a listing agreement with the Seller acts as the Agent for the Seller only. A
Seller’s Agent or a subagent of that Agent has the following affirmative obligations:

2.1 Tothe Seller:
a. Afiduciary duty of utmost care, integrity, honesty and loyalty in dealings with the Seller.
2.2 To the Buyer and the Seller:

a. Diligent exercise of reasonable skill and care in performance of the Agent’s duties.

b. Aduty of honest and fair dealing and good faith. ) . L

c. Aduty to disclose all facts known to the Agent materially affecting the value or desirability of the property
that are not known to, or within the diligent attention and observation of the parties.

2.3 AnAgentis not obligated to reveal to either party any confidential information obtained from the other party which
does not involve the affirmative duties set forth above.

3. BUYER’S AGENT: A Buyer's Agent can, with a Buyer’s consent, agree to act as the Agent for the Buyer only. In these
situations, the Agent is not the Seller’s Agent, even if by ag{reement the Agent may receive compensation for services
render_T_zd,tﬁithBer in full or in part, from the Seller. An Agent acting only for a Buyer has the following affirmative obligations:

o the Buyer:

a. Afiduciary duty of utmost care, integrity, honesty, and loyalty in dealings with the Buyer.

3.2 Tothe Buyer and the Seller: . . .

a. Diligent exercise of reasonable skill and care in performance of the Agent’s duties.

b. Aduty of honest and fair dealing and good faith.

c. Aduty to disclose all facts known to the Agent materially affecting the value or desirability of the property that
are not known to, or within the diligent attention and observation, of the parties. An Agent is not obligated
to reveal to either party any confidential information obtained from the other party that does not involve the
affirmative duties set forth above.

4. AGENT REPRESENTING BOTH THE SELLER AND THE BUYER: A Real Estate Agent, either acting directly or
through one or more salespersons and broker associates, can legally be the Agent of both the Seller and the Buyer in
a transaction, but only with the knowledge and consent of both the Seller and the Buyer.

4.1 Inadual agency situation, the Agent has the following affirmative obligations to both the Seller and the Buyer:

a. gfiduciary duty of utmost care, integrity, honesty and loyalty in the dealings with either the Seller or the

uyer.

b. Other duties to the Seller and the Buyer as stated above in their respective sections.

4.2 In representing both Seller and Buyer, a dual agent may not, without the express permission of the respective
Barty, disclose to the other ﬁ)arty confidential information, including, but not limited to, facts relating to either the
uyer's or Seller's financial position, motivations, bargaining position or other personal information that may
impact price, including the Seller's willingness to accept a price less than the listing price or the Buyer's willingness

to pam a price Igreater than the price offered. . .

5. SELLER AND BUYER RESPONSIBILITIES: Either the purchase agreement or a separate document will contain a
confirmation of which agent is representing you and whether that agent is representing you exclusively in the transaction
o; acting as a}ldual agent. Please pay attention to that confirmation to make sure it accurately reflects your understanding
of your agent's role.

6. The above duties of the Agent in a real estate transaction do not relieve a Seller or a Buyer from the responsibility
to protect their own interests. You should carefully read all agreements to assure that they adequately express your
understanding of the transaction. A Real Estate Aqent is a person qualified to advise about real estate. If legal or tax
advice is desired, consult a competent professional.

7. If you are a Buyer, you have the duty to exercise reasonable care to protect yourself, including as to those facts about
the property which are known to you or within your dlll?ent attention and observation.

8. Both Sellers and Buyers should strongly consider obtaining tax advice from a competent professional because the
federal and state tax consequences of atransaction can be complex and subject to change. )

9. Throughout your real property transaction, you may receive more than one disclosure form, depending upon the number
of Agents assisting in the transaction. The law requires each Agent with whom you have more than a casual relationship
to present you with this disclosure form. You should read its contents each time it is presented to you, considering the
relationship between you and the Real Estate Agent in your specific transaction.

10. This disclosure form includes the provisions of §2079.13 to §2079.24, inclusive, of the Calif. Civil Code set forth on the
reverse hereof. Read it carefully.

California.

(Buyer's Broker) Date (Buyer's Signature) Date
(Signature of Salesperson or Broker-Associate, if any) Date (Buyer's Signature) Date
(Seller's Broker) Date (Seller's Signature) Date
(Signature of Salesperson or Broker-Associate, if any) Date (Seller's Signature) Date

The agency confirmation provision declares the agency relationships each
broker may have with the principals in the specific transaction underway.
With the agency confirmation included in written negotiations to purchase,
thisrelationshipis consented to by all parties when they sign the documents.

The agency confirmation provision discloses each broker's actual agency
relationship presently existing with the participants. Further, itmemorializes
the relationship established by the broker’s and their agents’ conduct with
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2079.13. As used in Sections 2079.14 to 2079.24, inclusive, the following terms
have the following meanings:

a.  “Agent” means a person acting under provisions of Title 9 (commencing with
Section 2295) in a real property transaction, and includes a person who is
licensed as a real estate broker under Chapter 3 (commencing with Section
10130) of Part 1 of Division 4 of the Business and Professions Code, and
under whose license a listing is executed or an offer to purchase is obtained.
The agentin the real property transaction bears responsibility for that agent's
salespersons or broker associates who perform as agents of the agent.
When a salesperson or broker associate owes a duty to any principal, or to
any buyer or seller who is not a principal, in a real property transaction, that
duty is equivalent to the duty owed to that party by the broker for whom the
salesperson or broker associate functions.

b.  “Buyer” means a transferee in a real property transaction, and includes
a person who executes an offer to purchase real property from a seller
through an agent, or who seeks the services of an agent in more than a
casual, transitory, or preliminary manner, with the object of entering into a
real property transaction. “Buyer” includes vendee or lessee of real property.

c. “Commercial real property” means all real property in the state, except (1)
single-family residential real property, (2) dwelling units made subject to
Chapter 2 (commencing with Section 1940) of Title 5, (3) a mobilehome, as
defined in Section 798.3, (4) vacant land, or (5) a recreational vehicle, as
defined in Section 799.29.

d.  "Dual agent” means an agent acting, either directly or through a salesperson
or broker associate, as agent for both the seller and the buyer in a real
property transaction.

e. ‘“Listing agreement” means a written contract between a seller of real
property and an agent, by which the agent has been authorized to sell the
real property or to find or obtain a buyer, including rendering other services
for which a real estate license is required to the seller pursuant to the terms
of the agreement.

f. “Seller's agent” means a person who has obtained a listing of real property
to act as an agent for compensation.

g. “Listing price” is the amount expressed in dollars specified in the listing for
which the seller is willing to sell the real property through the seller's agent.

h.  “Offering price” is the amount expressed in dollars specified in an offer to

purchase for which the buyer is willing to buy the real property.

i. “Offer to purchase” means a written contract executed by a buyer acting
through a buyer's agent that becomes the contract for the sale of the real
property upon acceptance by the seller.

j. “Real property” means any estate specified by subdivision (1) or (2) of
Section 761 in property, and includes (1) single-family residential property,
(2) multiunit residential property with more than four dwelling units, (3)
commercial real property, (4) vacant land, (5) a ground lease coupled with
improvements, or (6) a manufactured home as defined in Section 18007 of
the Health and Safety Code, or a mobilehome as defined in Section 18008 of
the Health and Safety Code, when offered for sale or sold through an agent
pursuant to the authority contained in Section 10131.6 of the Business and
Professions Code.

k. “Real property transaction” means a transaction for the sale of real property
in which an agent is retained by a buyer, seller, or both a buyer and seller to
act in that transaction, and includes a listing or an offer to purchase.

I. “Sell,” “sale,” or “sold” refers to a transaction for the transfer of real property
from the seller to the buyer and includes exchanges of real property
between the seller and buyer, transactions for the creation of a real property
sales contract within the meaning of Section 2985, and transactions for the
creation of a leasehold exceeding one year's duration.

m. “Seller” means the transferor in a real property transaction and includes
an owner who lists real property with an agent, whether or not a transfer
results, or who receives an offer to purchase real property of which he or
she is the owner from an agent on behalf of another. “Seller” includes both
a vendor and a lessor of real property.

n.  “Buyer's agent” means an agent who represents a buyer in a real property
transaction.

§2079.14. A seller's agent and buyer's agent shall provide the seller and buyer in

a real property transaction with a copy of the disclosure form specified in Section

2079.16, and shall obtain a signed acknowledgment of receipt from that seller and

buyer, except as provided in Section 2079.15, as follows:

a.  The seller's agent, if any, shall provide the disclosure form to the seller prior
to entering into the listing agreement.

b. The buyer's agent shall provide the disclosure form to the buyer as soon
as practicable prior to execution of the buyer's offer to purchase. If the offer
to purchase is not prepared by the buyer's agent, the buyer's agent shall
present the disclosure form to the buyer not later than the next business day
after receiving the offer to purchase from the buyer.

§2079.15. In any circumstance in which the seller or buyer refuses to sign an
acknowledgment of receipt pursuant to Section 2079.14, the agent shall set forth,
sign, and date a written declaration of the facts of the refusal.

§2079.17. (a) As soon as practicable, the buyer's agent shall disclose to the
buyer and seller whether the agent is acting in the real property transaction as the
buyer's agent, or as a dual agent representing both the buyer and the seller. This
relationship shall be confirmed in the contract to purchase and sell real property
or in a separate writing executed or acknowledged by the seller, the buyer, and
the buyer's agent prior to or coincident with execution of that contract by the buyer
and the seller, respectively.

b.  As soon as practicable, the seller's agent shall disclose to the seller whether
the seller's agent is acting in the real property transaction as the seller's
agent, or as a dual agent representing both the buyer and seller. This
relationship shall be confirmed in the contract to purchase and sell real

property or in a sep: writing ited or ackr by the seller and
the seller's agent prior to or coincident with the execution of that contract by
the seller.

c. The confirmation required by subdivisions (a) and (b) shall be in the following
form:
[Do not fill out] is the broker of (check one):
(Name of Seller's Agent, Brokerage firm and license number)
the seller; or
both the buyer and seller. (dual agent)
[Do not fill out] is (check one):
(Name of Seller's Agent and license number)
is the Seller's Agent. (salesperson or broker associate)
is both the Buyer's and Seller's Agent. (dual agent)

[Do not fill out] is the broker of (check one):
(Name of Buyer's Agent, Brokerage firm and license number)
the buyer; or
both the buyer and seller. (dual agent)
[Do not fill out] is (check one):
(Name of Buyer's Agent and license number)
the Buyer's Agent. (salesperson or broker associate)
both the Buyer's and Seller's Agent. (dual agent)

d. The disclosures and confirmation required by this section shall be in
addition to the disclosure required by Section 2079.14. An agent's duty to
provide disclosure and confirmation of representation in this section may be
performed by a real estate salesperson or broker associate affiliated with
that broker.

§2079.19. The payment of compensation or the obligation to pay compensation

to an agent by the seller or buyer is not necessarily determinative of a particular

agency relationship between an agent and the seller or buyer. A listing agent and

a selling agent may agree to share any compensation or commission paid, or any

right to any compensation or commission for which an obligation arises as the

result of a real estate transaction, and the terms of any such agreement shall not
necessarily be determinative of a particular relationship.

§2079.20. Nothing in this article prevents an agent from selecting, as a condition
of the agent’s employment, a specific form of agency relationship not specifically
prohibited by this article if the requirements of Section 2079.14 and Section
2079.17 are complied with.

§2079.21. (a) A dual agent may not, without the express permission of the seller,
disclose to the buyer any confidential information obtained from the seller.

b. Adual agent may not, without the express permission of the buyer, disclose
to the seller any confidential information obtained from the buyer.

c. “Confidential information” means facts relating to the client's financial
position, motivations, bargaining position, or other personal information that
may impact price, such as the seller is willing to accept a price less than
the listing price or the buyer is willing to pay a price greater than the price
offered.'

d. This section does not alter in any way the duty or responsibility of a dual
agent to any principal with respect to confidential information other than
price.

§2079.22. Nothing in this article precludes a seller's agent from also being a

buyer's agent. If a seller or buyer in a transaction chooses to not be represented

by an agent, that does not, of itself, make that agent a dual agent.

§2079.23. A contract between the principal and agent may be modified or altered
to change the agency relationship at any time before the performance of the act
which is the object of the agency with the written consent of the parties to the
agency relationship.

§2079.24. Nothing in this article shall be construed to either diminish the duty
of disclosure owed buyers and sellers by agents and their associate licensees,
subagents, and employees or to relieve agents and their associate licensees,
subagents, and employees from liability for their conduct in connection with acts
governed by this article or for any breach of a fiduciary duty or a duty of disclosure.
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Agency Law
Disclosure

Page 2 of 2

the principals in a transaction. The agency relationship confirmed is the
broker’s legal determination of the actual agency created by their prior and
present conduct with the parties.

Other agency related conflicts may exist for the broker or agent with other
partiesorservice providersin a transaction, such asadual agencyrelationship
or conflict of interest. These are set out and disclosed in other forms. [See RPI
Form 117 and 527]
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Use of the
Agency Law
Disclosure

What is
targeted?

The Agency Law Disclosure form contains the wording for the agency
confirmation provision to be included in targeted transactions. However, the
confirmation provision in the Agency Law Disclosure form is not filled out or
used in lieu of the agency confirmation provision contained in a document
such as a purchase agreement.

The agencies to be confirmed by each broker in the purchase agreement
are not known at the time of the initial employment when the Agency
Law Disclosure is first presented to the principal. For example, the agency
in a potential future sales transaction cannot be determined, much less
confirmed at the time the broker firsts presents their seller with the Agency
Law Disclosure form.!

When two brokers are involved in a targeted transaction, each broker needs
to disclose whether they are acting as the agent for the buyer or the seller.
Alternatively, when only one broker is involved, they need to confirm
whether they and their agents are acting as the exclusive agent for one party
or as a dual agent for both the buyer and seller.

Written disclosures tend to eliminate later disputes over agency duties.
Agency conflicts discovered when in escrow often become the basis for
cancelling a transaction, the payment of a brokerage fee, or both.?

The Agency Law Disclosure needs to be presented to all parties in targeted
transactions. However, not all transactions are targeted. For example,
arranging the secured interests of lenders and borrowers under trust deeds or
collateral mortgages, are not targeted transactions.

The sale, exchange or creation of interests in transactions targeted by the
agency disclosure law include transfers of:

« fee simple estates in real estate or registered ownerships for
mobilehomes;
+ life estates;

+ existing leaseholds with more than one year remaining, such as
ground leases;

* multi-unit residential property with more than four dwelling units;
and

+ leases created for more than one year.3

The Agency Law Disclosure needs to be attached to the following documents
and signed by all parties in targeted transactions:

+ aseller'slisting [See RPI Form 102];
+ abuyer's listing [See RPI Form 103];

+ apurchase agreement [See RPI Form 150 and 159];

1 CC8§2079.17(d)
2 L.Byron Culver & Associates v. Jaoudi Industrial & Trading Corporation (1991) 1 CA4th 300
3 CC8§2079.13(1)


https://www.firsttuesday.us/course/7868.cfm

Chapter 3: The agency law disclosure 31

+ an option to purchase [See RPI Form 161 and 161-1]
+ anexchange agreement [See RPI Form 171];

+ acounteroffer, by attachment or by reference, to a purchase agreement
containing the disclosure as an attachment [See RPI Form 180];

« any letter of intent (LOI) prepared and submitted on behalf of a buyer
[See RPI Form 185];

+ aresidential or commercial lease agreement for a term exceeding one
year [See RPI Form 550 and 552 -552-8]; and

« an offer to lease. [See RPI Form 556]

However, there are exceptions. The Agency Law Disclosure is not required
on negotiations and agreements concerning:

+ property management;
« financing arrangements; and

+  month-to-month rental agreements.

Failure of the seller's agent to provide the seller with the Agency Law
Disclosure prior to entering into the listing agreement is a violation of
disclosure laws. As a consequence of this upfront failure, the broker will lose
the fee on a sale if challenged by the seller. The loss of the fee isnot avoided by
a later disclosure made as an addendum to a purchase agreement or escrow
instructions.4

The Agency Law Disclosure is also required when listing and submitting
offerson along-term ground lease on a property, coupled with improvements,
that is being conveyed to a buyer and will be security for any purchase-assist
financing.’

The seller’s signature acknowledges receipt of the Agency Law Disclosure at
both:

+ thelisting stage, as an addendum to the listing; and

+ on presentation of a buyer'’s offer, as an addendum to the purchase
agreement.®

Thus, the Agency Law Disclosure is treated by the seller's agent as a
preliminary and compulsory listing event, if the listing broker expects to
enforce collection of a brokerage fee on a later sale of the property. The Agency
Law Disclosure is signed by the seller and handed back to the broker or their
agent before settling down to finalize the listing to which it will be attached.

Further, when the broker or their sales agent fails to hand the seller the
Agency Law Disclosure at the listing stage, the listing, and thus the agency,
can be cancelled by the seller at any time. When the Agency Law Disclosure

4 Huijers v. DeMarrais (1992) 11 CA4th 676
5 CC8§82079.13(j), 2079.13(1), 2079.14
6 CC82079.14

Agency rules
for a seller’s
listing
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Agency rules
for a buyer’s
agent

The buyer’s
agent
perfects their
fee

Documenting
a refusal to
sign

is not delivered up front with the listing, the seller may cancel payment of
the fee due their broker after the transaction is in escrow and the brokerage
fee has been further agreed to.

Similarly, the buyer's agent provides the Agency Law Disclosure form
to the buyer prior to their signing any writing that initiates negotiations
contemplating a sale.’

Editor’s note — Agency disclosure law requires a buyer’s agent provide the
Agency Law Disclosure form as soon as practicable prior to execution of an
offer to purchase. Thus, as a matter of good practice, the disclosure form is
best provided and signed by the buyer when entering into a buyer’s listing
agreement, as this is the moment affirmative agency duties commence.
[See RPI Form 103and 111]

For the buyer’s broker to protect themselves against loss of the fee due to the
seller’s broker’s failure to timely disclose, the buyer’s broker needs to perfect
their right to collect their portion of any brokerage fee to be paid by the seller.
Here, the buyer’s broker's share of the fee to be paid by the seller needs to
be agreed to be paid directly to the buyer’s broker under the terms of the
purchase agreement and escrow instructions.

Also, the Agency Law Disclosure form needs to be attached as a signed
addendum to the buyer's purchase agreement offer submitted to the seller.

However, the buyer’s broker might erroneously agree to let the seller’s broker
receive the entire fee from the seller. Under this risky arrangement, the
seller’s broker pays the buyer's broker a share of the fee under their separate
fee-sharing agreement. [See Chapter 5]

When the seller’s broker fails to obtain a signed Agency Law Disclosure as
an addendum to the listing, the seller may legally avoid paying their broker
their fee. Thus, when the seller has not agreed to directly pay the buyer's
broker, a risk for the buyer'’s broker is created. If the seller refuses to pay their
broker the entire fee for lack of disclosure, the buyer’s broker is left without a
fee as agreed from the seller’s broker.

For the buyer’s broker to protect their fee, the seller needs to agree in the body
of the purchase agreement that the seller will pay both brokers themselves.

A seller may accept a purchase agreement offer or enter into a counteroffer
but refuse to sign an Agency Law Disclosure. If the seller refuses to return a
signed copy of the Agency Law Disclosure, the broker or their agent needs to
document the refusal to preserve their right to receive a fee from the seller.?

7 CC82079.13
8 (CC8§2079.15
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If a party claims they were never handed the Agency Law Disclosure, the
broker's written documentation, created at the time of the refusal, dispels
such a claim. The written documentation would also preserve the fee.

The Agency Law Disclosure was created by the California legislature
to familiarize brokers, agents and their principals with the uniform
industry jargon. It also reveals the duties owed by licensees in the sale
or lease for more than one year of real estate in targeted transactions
involving:

+ single family residential property;

« multi-unit residential property with more than four dwelling
units;

+ commercial property;
+ vacant land;
+ aground lease coupled with improvements; or

- manufactured homes.

The disclosure describes the various agency roles licensees undertake
on behalf of their principals and other participants in a real estate
related transaction.

A separate agency confirmation provision is included in purchase
agreements and counteroffers. It advises the buyer and seller of any
agency relationships each broker has with the participants in the
transaction.

agency confirmation provision Pg. 26
Agency Law Disclosure Pg. 25
buyer’s agent Pg. 26
exclusive agent Pg. 27
fiduciary duty Pg. 27
seller’'s agent Pg. 26

Quiz 1 Covering Chapters 1-3 is located on page 606.
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Conflict of interest
- TEEE

After reading this chapter, you will be able to:

+ recognize the types of arrangements, situations, and relationships
that can give rise to conflicts of interest in real estate transactions;

+ disclose the kinds of relationships and interests presenting a
potential conflict of interest; and

+ mitigate potential conflictsresulting from familial and investment
relationships.

affiliated business dual agency
arrangement (ABA)

conflict of interest

For a further discussion of this topic, see Ethics Chapter 1 of Agency, Fair
Housing, Trust Funds, Ethics and Risk Management.

A conflict of interest arises when a broker or their agent, acting on behalf
of a client, has a competing professional or personal bias which hinders their
ability to fulfill the fiduciary duties they have undertaken on behalf of their
client.

In a professional relationship, a broker’s financial objective of compensation
for services rendered is not a conflict of interest.

However, fees and benefits derived from conflicting sources are required to
be disclosed to the client. This includes compensation in the form of:

« professional courtesies;
« familial favors; and

Chapter

Duty to Client

Learning
Objectives

Key Terms

Professional
relationships
compromised

conflict of interest
When a broker or
agent has a positive or
negative bias toward a
party in a transaction
which is incompatible
with the duties owed
to their client. [See RPI
Form 527]
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Form 527 CONFLICT OF INTEREST
Kinship, Position or Undue Influence
Conflict of
NOTE: This form is used by an agent or broker when a conflicting situation arises between the agent or broker and
Interest another principle or third-party to the transaction, to disclose relationships or positions held by the broker, their agents or
family members which may appear to be in conflict with the agency duties owed the client.
Page 1 of 2 DATE: .20 ,at Califoria.
Items left blank or unchecked are not appplicable.
FACTS:
1. This disclosure is made in connection with the following agreement:
Listing (Employment) Agreement purchase Agreement
Escrow Instructions
1.1 of the same date, or dated 20, at California,
1.2 entered into by as the and
1.3 as the
14  regarding real estate referred to as

The licensee's bias
promise

nr.[ action
provide guidance.

L@ii Conflict of
* Interest

affiliated business
arrangement (ABA)
Referral of a client to a
financially controlled
business whose
earnings are shared
with the broker which
requires a written
disclosure. [See RPI
Form 205 and 519]

2. The client(s) represented by the undersigned Broker with regard to the above referenced agreement is/are identified as
the .

DISCLOSURE OF CONFLICT OF INTEREST:

3. Broker provides the following information as a disclosure to the client of relationships or positions held by Broker
or his Agents, and their family members, in investments, business activities or real estate interests which present
circumstances that might, if not disclosed, appear to be in conflict with the agency duty owed the client to care for and
protect the interests of the client.

Check the following items and enter information on facts which are believed might create a conflict of interest for Broker
or his Agents in performing their agency duties on behalf of the client.

3.1 Real Estate
Property type:
Address:

held:
Activity creating conflict:

3.2 Government agency
Agency name:
Position held:
Activity creating confiict:

33 Business position
Business name:

Goods or services provided:
Position held:
Activity creating conflict:

34 Business Investment
Company name:
Type of trade or business:

held:
Activity creating conflict:

35 Representation of others in transaction
Name of person also owed agency dufies:
Activity creating conflict:

36 Kinship and employee relationships
Name of individual(s):
Relationship with Broker or employee:
Activity creating conflict:

4. Other disclosures of direct or indirect compensation or economic benefits may have previously been made, such as

enxists for additional compensation and controlled business arrangements. [See RPI Forms 119 and 519]

ceoPAGE 1 OF 2= FORM 527 cxcuasnsnmassssmsosasassmsssssaasssssssmansssnsmsnsasannnas

+ preferential treatment by others toward the broker or their agents. [See
RPI Form 119]

Similarly, the referral of a client to a financially controlled business, owned
or co-owned by the broker, needs to be disclosed by use of an affiliated
business arrangement (ABA) disclosure. [See RPI Form 519]

A conflict of interest addresses the broker's personal relationships potentially
at odds with the agency duty of care and protection owed the client.

Thus, a conflict of interest creates a fundamental agency dilemma for
brokers; it is not a compensation or business referral issue.
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5. | certify that the above information is true and correct.
Date: .20 Broker's Name:
By:

Agent's Name:
CLIENT: | have received a copy of this disclosure and c to the relati hip with the broker as my
agent.
" See hed Sig Page A [RPI Form 251)
Date: .20
Name: Name:
Signature: Signature:
FORM 527 08-15 ©2016 RP1 — Realty Publications, Inc., P.O. BOX 5707, RIVERSIDE, CA 92517

Unless disclosed and the client consents, the conflictis a breach of the broker’s
fiduciary duty of good faith, fair dealing, and trust owed to the client when
the broker continues to act on the client’s behalf.

A conflict of interest, whether patent or potential, is disclosed by the broker at
the time it occurs or as soon as possible after the conflict arises. Typically, the
conflict arises prior to providing a buyer with property information or taking
a listing from a seller.

The disclosure creates transparency in the transaction. It reveals to the client
thebiasheld by thebroker which, when disclosed, allows the client to take the
bias into consideration in negotiations. The disclosure and consent does not
neutralize the inherent bias itself. However, it does neutralize the element
of deceit which would breach the broker’s fiduciary duty if left undisclosed.

A conflict of interest arises and is disclosed to the client when the broker:

« has a pre-existing relationship with another person due to kinship,
employment, partnership, common membership, religious affiliation,
civic ties, or any other socio-economic context; and

+ thatrelationship might hinder their ability to fully represent the needs
of their client.

A seller's broker is to disclose their acquisition of any direct or indirect interest
in the seller’s property. The broker also discloses whether a family member,
a business owned by the broker, or any other person holding a special
relationship with the broker will acquire an interest in the seller’s property.
[See Form 527 §3.6 accompanying this chapter]

A broker cannot act for more than one participant in a transaction, including
themselves, withoutdisclosingtheirdual agencyand obtainingthe client’s
consent at the time the conflict arises.” [See Chapter 5; see Form 527]

1 Bus&PC§10176(d)

Form 527

Conflict of
Interest

Page 2 of 2

Situations
involving a
conflict

Not a conflict
of interest

@ Click to watch

Relative’s
participation
ina
transaction
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dual agency

The agency
relationship that
results when a broker
represents both

the buyer and the
seller in a real estate
transaction. [See RPI
Form 117]

A relative
owns the
property sold

Acting as
principal

Also, a seller’s broker has an affirmative duty to disclose to the seller their
agency or other conflicting relationship they might have with the buyer.
The duty to disclose exists even if the seller fails to inquire into whether the
broker has a relationship with the buyer.

Further, failure to disclose a broker's personal interest as a buyer in a
transaction when they are also acting as a broker on behalf of the seller
constitutes grounds for discipline by the Real Estate Commissioner.!

A buyer’s broker is to disclose to the buyer the nature and extent of any direct
or indirect interest the broker or the broker’'s agents hold in any property
presented to the buyer.

For example, a buyer’'s broker shows the buyer several properties, one of
which is owned by the broker and others, vested in the name of an LLC. The
broker does not inform the buyer of their indirect ownership interest in the

property.

The buyer later decides to purchase the property owned by the LLC. An offer
is prepared on a purchase agreement with an agency confirmation provision
stating the broker is the agent for both the buyer and seller. The offer is
submitted to the LLC. [See RPI Form 159]

The broker, aware the buyer will pay a higher price for the property than the
initial price offered by the buyer, presents the buyer with a counteroffer from
the LLC at a higher selling price. The buyer accepts the counteroffer.

Here, the broker has a duty to promptly disclose their ownership interest
in the property to the buyer the moment the conflict arises. The conflict of
interest in the broker's ownership is a material fact requiring disclosure
since the buyer's decisions concerning acquisition of the property might be
affected.

Asaresult of the nondisclosure, the buyer can recover the fee received by the
broker and the increase in price under the counteroffer.

Had the buyer known the broker held an ownership interest in the property
when it was first presented, the buyer might have negotiated differently
when setting the price and terms for payment. Alternatively, the buyer may
have retained a different broker who was not compromised by a conflict of
interest.

A broker acting solely as a principal in the sale of their own property is not
restricted in their conduct by compliance with agency obligations. The broker
selling or buying property for their own account acts solely as the seller or
buyer. The licensee has no conflict due to the existence of their license since
they are not holding themselves out as a broker or agent acting on behalf of
another person in the transaction.?

1 Whitehead v. Gordon (1970) 2 CA3d 659
2 Robinson v. Murphy (1979) 96 CA3d 763
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However, when a broker-seller receives a brokerage fee on the sale of their
own property, or on the purchase of their own property, the broker subjects
themselves to real estate agency requirements.

A broker's positive or negative bias toward the opposing participant, or
an indirectly involved third party in a transaction, needs to be disclosed
and consented to by the client. This biasis known as a conflict of interest.

A conflict of interest is disclosed at the time the conflict arises. Timely
disclosure allows the client to take the bias held by the broker into
consideration during negotiations.

Alicensee acting solely as a principal on their own behalf when buying
or selling property need not disclose the existence of their real estate
license.

affiliated business arrangement Pg. 36
conflict of interest Pg- 35
dual agency Pg. 38

Quiz 2 Covering Chapters 4-7 is located on page 607.
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Dual agency and
subagency

After reading this chapter, you will be able to:

+ differentiate between agency and fee sharing; and
+ identify situations in which a dual agency or subagency is
established and managed.

dual agent subagent
multiple listing service (MLS)

For a further discussion of this topic, see Agency Chapter 4 of Agency,
Fair Housing, Trust Funds, Ethics and Risk Management.

The agency relationship of the buyer's broker is determined by the conduct
of the brokers and their agents, not by the seller's payment of a broker fee to
the broker. Nor is it determined by splitting the fee received by the seller’s
broker.

Thus, neither a subagency duty owed the seller, nor a dual agency
relationship with the buyer and seller, is imposed on the buyer's broker
simply because the seller pays the buyer’s broker a fee. This fee-agency rule
applies whether the seller pays the fee directly to the buyer’s broker, or
indirectly when the seller’s broker initially receives the entire fee.!

Brokers and agents working for buyers to locate suitable property are not
considered agents of the seller simply because they show their buyers
properties listed with other brokers. Buyer's brokers do not typically conduct
themselves as subagents of the seller or as dual agents representing both
seller and buyer.

1 Calif. Civil Code §2079.19

Chapter

5
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Objectives

Key Terms

Agency and
fee sharing
concepts

subagent

An individual who has
been delegated agency
duties by the primary
agent of the client, not
the client themselves.
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Subagent vs.
fee-sharing
buyer’s
broker

Subagency

Y

@ Click to watch

Subagency:
MLS
membership
myth

multiple listing
service (MLS)

An association of real
estate agents pooling
and publishing the
availability of their
listing properties.

Dual agency
as an
authorized
practice

A seller’s listing agreement authorizes the listing broker to cooperate with
other brokers. Thus, the seller’'s broker may share property information with
other brokers and share any brokerage fee due from the seller. [See RPI Form
102 §4.2]

Listing agreements do not authorize the seller’s broker to delegate to other
brokers the authority to also act on behalf of the seller to locate buyers and
obtain offers to purchase as the seller’s agent.

When another broker acts on behalf of a seller at the request of the seller’s
broker, a subagency with the seller has been established by the brokers.
Further, the broker acting as the subagent is not employed by the seller’s
brokers as an associate broker.

However, a provision in a listing agreement may authorize the seller’s
broker to create a subagency between their seller and another broker. With
authority, the seller's broker, acting on behalf of the seller, may employ
another brokerage office as a subagent to also act on behalf of the seller to
market the property.

The membership of a buyer’s broker in a multiple listing service (MLS) is
not conduct that creates a dual agency or subagency relationship with any
seller whose property is listed for sale with another broker who is a member
of the MLS.

Agency, whatever the type, is created either by contract or by the conduct of
a broker when interacting with a buyer or seller. Agency is not established
by entering into trade memberships or by receipt of a fee paid by the seller.!

Subagency duties differ greatly from those misleading subagency concepts
often generated at the MLS level. The claimed “MLS subagency” arose out of
erroneous notions held about the nature of cooperation between brokers in
fee-sharing arrangements.

The focus within the MLS for determining agency relationships in the past
was improperly placed on the relationship between the MLS brokers. The
analysis overlooked the relationship each broker had with their client in a
sales transaction.

For a broker to become a subagent appointed by the seller’s broker, the broker
is in contact with the buyer but conducts themselves solely as the seller’s
representative throughout all negotiations with the buyer.

A dual agent is a broker who simultaneously represents the best interest of
opposing parties in a transaction, e.g., both the buyer and the seller.

1 CC8§2307
2 CC8§2079.13(d)]
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Dual agency has always been proper brokerage practice. It is a situation that
arises naturally in the course of representing buyers and sellers. However,
the existence of a dual agency is to be promptly disclosed to each client.

A broker who fails to promptly disclose their dual agency at the moment it
arises is subject to:

+ theloss of their brokerage fee;
+ liability for their principals’ money losses; and

+ disciplinary action by the Department of Real Estate (DRE).4

When a dual agency is established in a one-to-four unit residential sales
transaction, and both parties are represented by the same broker, the broker
may not pass on confidential pricing information to the opposing parties.
For example, when the broker is a dual agent, the broker and their agents
may not tell the seller the price the buyer is willing to pay, or tell the buyer
the price the seller is willing to accept.

Confidential pricing information is to remain the undisclosed knowledge
of the dual agent, unless authorized to release the information in a writing
signed by the principal in question.s

The decision by the broker not to release pricing information needs to be
made and maintained from the moment the dual agency arises, the same
moment the dual agency is disclosed.

The dual agency conflict typically arises when the buyer is an existing client
who has received property information from the broker and is now exposed
to or expresses an interest in property listed by the broker. This conflict of
dual agency occurs before the purchase agreement is prepared, including its
agency confirmation provision.

A broker owes their client the duty to pursue the best business advantage
legally and ethically obtainable. However, by nature, the dual agent is
prevented from actively achieving this advantage for either client. The dual
agent cannot take sides with one or the other during negotiations. A natural
inability exists to negotiate the highest and best price for the seller, and at the
same time, negotiate the lowest and best price for the buyer.

Generally, clients of a dual agent do not receive the full range of benefits
available from an exclusive agent. This holds true even if different agents
employed by the same broker each work with different parties to the same
transaction.

The legalagent for abuyer or seller in a transaction is the broker who employs
the agents involved handling negotiations. It is not the broker’s agents who

3 CC82079.17
4 Calif. Business and Professions Code §10176(d)
5 CC82079.21

dual agent

A broker who
represents both
parties in a real estate
transaction. [See RPI
Form 117]
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are in contact with the clients. In-house transactions which involve the
broker as a dual agent make it particularly difficult for the broker to oversee
and supervise dual agency negotiations.

Typically, one agent employed by the broker enters into an exclusive sales
listing with a property owner. At the same time, another agent in the broker’s
employment works separately with a buyer to locate qualifying properties,
providing information on properties listed with other brokers.

The broker becomes a dual agent the moment this buyer is exposed to a
property that is the subject of an in-house listing.

However, an improper tendency in transactions involving only one broker
and two of their agents is to automatically designate the broker as a dual
agent. However, the buyer may be a party to whom only general duties
regarding property disclosures are owed by the broker and their agents. Thus,
no specific agency duties are owed the buyer and a dual agency does not
arise.

A provision in a listing agreement may authorize the seller’s broker to
create a subagency between their seller and another broker. Under the
subagency provision, the seller’'s broker may act on behalf of the seller
to employ another brokerage office to also act on behalf of the seller to
market the property.

A dual agent is a broker who is simultaneously representing the best
interests of each of the opposing parties in a transaction. Dual agency
is to be disclosed to the parties involved at the time the conflict arises.
Failure to disclose a dual agency relationship can result in the loss of
the brokerage fee, liability for money losses incurred by the clients,
and disciplinary action by the Department of Real Estate (DRE) on a
complaint.

Confidential pricing information needs to remain the undisclosed
knowledge of the dual agent, unless they are authorized to release the
information to the other party.

The conflicts that exist in a broker's dual representation rule out
aggressive negotiations to obtain the best business advantage for either
party. Thus, the principals of a dual agent do not receive the full range of
benefits they would have obtained from an exclusive agent.

dual agent Pg- 43
multiple listing service (MLS) Pg- 42
subagent Pg- 41

Quiz 2 Covering Chapters 4-7 is located on page 607.
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Trust funds

overview
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After reading this chapter, you will be able to: Learning

Click to watch

+ identify the general laws and regulations governing broker-held Objectives
trust funds;

¢ manage, receive, deposit, hold, and disburse trust funds; and

+ understand trust fund recordkeeping and accounting procedures.

conversion subaccount ledger Key Terms
general account trust funds
owner’s statement

For a further discussion of this topic, see Trust Funds Chapter 1 of Agency,
Fair Housing, Trust Funds, Ethics and Risk Management.

Real estate licensees often handle other people’s items which have or Introduction
evidence monetary value, called funds. Funds belonging to others which

a broker and their agents handle when acting as agents in a transaction are to trust funds
called trust funds.

Trust funds generally include: trust funds
. . Items which have or
« rents and security deposits collected under a property management evidence monetary
agreement [See RPI Form 550]; value held by a broker
for a client when
+ good faith deposits tendered by a buyer with an offer to purchase; acting in a real estate

. . transaction.
« feesand costs handed to the broker in advance of their performance of

agreed-to services;
+ loan payments and funds on contract collection and loan brokerage; and

+ any other personal property of value.
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Trusts funds are held by brokers for safekeeping and may not be treated
casually. Recordkeeping and accounting requirements are imposed on
brokers when they receive, transfer or disburse trust funds.

This chapter familiarizes brokers and their agents with the requirements and
procedures for the handling of trust funds.

Brokers, while acting on behalf of others in their capacity as agents in real
estate transactions, receive funds which are not theirs and are held in trust
for the owner of the funds. These trust funds include:

« deposits on offers to purchase and applications to rent or borrow;

+ fees advanced for any brokerage services to be provided in the future,
called advance fees;

« funds advanced for future costs;

+ funds from sellers, borrowers and landlords as reserves to cover future costs;
« rental income and tenant security deposits;

+ funding for a loan or the purchase of real estate; and

« proceeds from a sale or financing.

Trust funds are received by a broker, or by an employee acting on behalf of
the broker.

Trust funds include any item or evidence of value handed to the broker or
the broker’s employee while acting as an agent in a real estate transaction.

Trust funds come in many forms, including:

* checks;

+ precious metals/stones;
+ stocks/bonds;

+ collectibles;

+ promissory notes; and

+ any other item or evidence of value.*

Consider a broker who enters into a property management agreement
with an owner of income-producing real estate. Management services to
be performed by the broker under their license include locating tenants,
collecting rent and deposits, and disbursing funds for payment of operating
expenses and installments on a trust deed loan encumbering the real estate.

The broker is further authorized to withdraw their fee and send any funds
remaining to the owner.

1 Calif. Business and Professions Code §10145
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The broker takes possession of the property under the property management
agreement. The broker locates several new tenants and collects monthly rent
and deposits.

The broker deposits the rent and security deposits they receive into their
general account. They then enter the amount of each transaction as trust
funds on the client’'s subaccount ledger.

Although sufficient funds are held in the client’s subaccount to meet
operating expenses and make the loan payment, the broker first withdraws
their fee before making the loan payment authorized by the owner. The
disbursement of the brokerage fee reduces the balance on the client’s ledger
below the amount needed to make the loan payment.

The broker then issues a check to the lender for the loan payment. The check
bounces due to insufficient funds remaining in the broker’s general account.
The owner is notified by the lender and contacts the broker who provides
funds to cover the loan payment.

Inthisinstance, thebroker illegally commingledthe owner's funds with their
funds when the rent and security deposits were deposited into the broker’s
general account rather than a trust account. Even though a subaccount
ledger for the client’s trust funds was maintained, the funds were improperly
commingled with funds belonging to the broker.

Further, the broker breached their agency duty owed the client by
withdrawing the brokerage fee before paying all other obligations the broker
agreed to disburse on behalf of the owner, including payment on the loan,
known as a conversion. The brokerage/management fee is to be paid last,
after agreed-to services have been performed, including all authorized
disbursements.

Lastly, by writing a check for the loan payment when the broker knew
insufficient funds existed in the account to cover the check, the broker
misrepresented the availability of immediate funds. This is considered fraud
and is grounds for the revocation or suspension of the broker’s license.

Alternatively, consider a broker who maintains a brokerage trust account.
The trust account contains loan payments received by the broker while
servicing loans on behalf of trust deed investors.

The broker pledges the trust account to secure a personal loan from the same
bank which holds the trust account.

The broker defaults on the loan, and the bank seizes the trust account funds.

Aninvestor seeks to recover their trust account funds from the bank, claiming
the bank’s seizure of the funds is a conversion since trust funds cannot be
taken to satisfy the broker’s personal debt.

2 Apollo Estates, Inc. v. Department of Real Estate (1985) 174 CA3d 625
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general account

A broker or agent'’s
personal or business
account, not to be
commingled with trust
funds.

subaccount ledger
An accounting
document or file
identifying the owner
of trust funds and the
amount held for the
owner.

conversion

The unlawful
appropriation of
another's property, as
in the conversion of
trust funds.

Conversion
trust of funds
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The bank claims the seizure of the trust account is not a conversion since it
exercised its right to an offset under the security agreement.

Is the investor entitled to recover their portion of the trust funds?

Yes! The trust funds belong to the investor and need to be returned. The bank’s
right to an offset for the broker’s personal debt to the bank does not extend to
seizure of funds held for others in the broker’s trust account.

Funds received in the form of cash or checks made payable to the broker
while acting as an agent are to be:

+ deposited into the broker’s trust account;
+ held undeposited as instructed; or

- endorsed and handed to others entitled to the funds.

Further, the broker has a duty to secure trust funds that are not in the form
of cash or checks, such as gems, coins, notes or other personal property, from
loss or damage after they are received. These nonnegotiable types of trust
funds cannot be deposited in a bank account. Thus, the broker is to place the
nonnegotiable items in a safe or safe-deposit box for safekeeping until they
are delivered to others.

Trust funds received in the form of checks or cash may only be used for
expenditures authorized and incurred for the benefit of the owner of the
funds.

Further, the broker isrequired toregularly account to the owner on the status,
expenditure and location of the negotiable trust funds, called an owner’s
statement.

Prior to the end of the third business day following the day the broker
receives negotiable trust funds, the broker needs to deposit the funds:

+ with the person or escrow depository entitled to the funds (as payee or
by endorsement); or

+ in a trust account maintained by the broker at a bank or other state-
recognized depository.?

Also, when an agent of the broker accepts trust funds on behalf of the broker,
the agent is to immediately deliver the funds to the broker, unless directed
by the broker to:

« deliver the trust funds to the person or the escrow entitled to the funds;
or

« deposit the trust funds into the broker's trust account.3

1 Chazen v.Centennial Bank (1998) 61 CA4th 532
2 Bus &P C§10145; Department of Real Estate Regulation §2832(a)
3 Bus&P C§10145(c)
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For example, when a broker negotiates the purchase or lease of real estate,
they usually receive a check as a good faith deposit.

The broker may hold the check undeposited until an event occurs, such as
the offer is accepted or escrow is opened, if:

+ the checkis made payable to someone other than the broker; or

+ the check is made payable to the broker with written instructions,
typically from the buyer or tenant, to hold the check undeposited until
acceptance of the offer or escrow is opened; and

+ thepersontowhom the offeris submitted, usually the seller or landlord,
is informed the check for the good faith deposit is being held by the
broker when the offer is submitted.4

The instructions to hold the check undeposited until acceptance are included
in the terms for receipt of the deposit contained in the offer to purchase or
lease. [See RPI Form 150 §1]

After a buyer’s offer is accepted, the broker may continue to hold the buyer’s
check for the good faith money undeposited if the seller has given the broker
written instructions to continue to hold the check undeposited.

However, without instructions to further retain the check undeposited, the
broker is to deposit or deliver the funds no later than three business days after
acceptance:

+ tothe payee entitled to the funds, such as a title company or escrow;

« into the broker's trust account at a bank or other state-recognized
depository, such as a thrift; or

* to an escrow depository on the broker's endorsement, if the broker is
the payee and does not want to deposit and disburse the funds from
their trust account to escrow.s

A broker needs to know who owns and controls the funds held in their trust
account at all times. Trust funds can only be disbursed on the authorization
of the owner of the funds. Subaccount ledgers are set up to identify the owner
of funds and the amount held for the owner.

However, persons other than the owner of the trust funds may have an
interest in the funds. If so, their authorization is also required to withdraw
the funds.

4 DRE Reg. §2832(c)
5 DRE Reg. §2832

Identifying
the owner

49



50

Real Estate Principles, Second Edition

Chapter 6
Summary

Chapter 6
Key Terms

Funds belonging to others which a broker and their agents handle are
called trust funds. Trust funds include rents, security deposits, good
faith deposits, advance fees, loan payments, and any other personal
property of value.

The safekeeping of trust funds is ensured by the imposition of
recordkeeping and accounting requirements on brokers when they
receive, transfer or disburse trust funds.

Trust funds come in many forms, including checks, precious metals/
stones, stocks/bonds, collectibles, promissory notes and any other item
or evidence of value handed to the broker or the broker's employee
while acting as an agent in a real estate transaction.

Trust funds are illegally commingled when a broker deposits the funds
into an account other than a dedicated trust fund account. A broker’s
use of trust funds for any reason other than those expressly authorized
by the owner of the funds constitutes a conversion of the client’s funds
to the broker’'s own use.

Cash and checks held as trust funds are to be deposited into the broker’s
trust account, held undeposited as instructed, or endorsed and handed
to others entitled to the funds.

A broker needs to regularly account to the owner on the status,
expenditure and location of the negotiable trust funds held by the
broker. Similarly, a broker needs to know who owns and controls
the funds held in their trust account, identified through the use of
subaccount ledgers.

conversion Pg-47
general account Pg.47
owner'’s statement Pg. 48
subaccount ledger Pg.-47
trust funds Pg- 45

Quiz 2 Covering Chapters 4-7 is located on page 607.
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After reading this chapter, you'll be able to:

« understand federal and California anti-discrimination laws; and
+ know how the laws affect the management of residential and
nonresidential rental property.

blockbusting familial status

Civil Rights Act Federal Fair Housing Act
disabled person steering

dwelling Unruh Civil Rights Act

For a further discussion of this topic, see Chapter 36 of Landlords, Tenants
and Property Management.

Regardless of race, all citizens of the United States have the right to purchase
or rent real estate under the federal Civil Rights Act.!

Further, all individuals within the United States are given the same rights
to make and enforce contracts (rental and lease agreements), sue, be sued,
enjoy the full benefits of the law and be subject to the same punishments,
penalties, taxes and licenses, regardless of race or legal status.’

The federal Civil Rights Act applies to race discrimination on the sale or
rental of all types of real estate, both residential and commercial. Racially
motivated activities in any real estate leasing transaction are prohibited.

1 42 United States Code §1982
2 42 USC8§1981
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Federal protection against racial discrimination given under the Civil Rights
Act is a broad protection which applies to types of discrimination prohibited
in all activities between individuals present in the country.

While the federal Civil Rights Act provides general protection against all
prohibited discriminatory activity, the Federal Fair Housing Act (FFHA)
protections are specifically limited to dwellings, including rental housing.

A dwelling includes any building or structure that is occupied, or designed
to be occupied, as a residence by one or more families. A dwelling also
includes vacant land offered for lease for residential dwelling purposes, such
as a lot or space made available to hold a mobilehome unit.?

The FFHA bars the use of any discriminatory actions a seller, landlord or
property manager might take against a prospective buyer or tenant based on
an individual's:

+ race or color;

+ national origin;

+ religion;

© sex;

- familial status; or

+ handicaps3

Familial status refers to whether a household includes individuals under
the age of 18 in the legal custody of a parent or legally designated guardian.4

Handicapped persons are individuals who have:
+ a physical or mental impairment which substantially limits the
individual’s life activities; or
+ arecord of, orareregarded ashaving, a physical ormental impairment.’
The term “handicap” excludes individuals who illegally use a controlled

substance. However, alcoholics and individuals who are considered
“recovering or recovered addicts” are protected as handicapped individuals.®

The FFHA prohibits a seller, landlord or property manager from unlawfully
discriminating against individuals during solicitations and negotiations for
the sale or rental of a dwelling.”

Thus, in the context of leasing, a landlord or property manager may not:

« refuse to rent a dwelling or to negotiate the rental of a dwelling for
prohibited discriminatory reasons;

42 USC §83601 et seq.

42 USC §3602(b)

42 USC §3602

42 USC §3602(k)

42 USC §3602(h)

United States v. Southern Management Corporation (4th Cir. 1992) 955 F2d 914
42 USC §3604(a)

N ou s w N e
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+ impose different rental charges on a dwelling for prohibited
discriminatory reasons;

+ use discriminatory qualification criteria or different procedures for
processing applications in the rental of a dwelling; or

+ evict tenants or tenants’ guests for prohibited discriminatory reasons.?

Consider a broker who is hired by a residential apartment landlord to perform
property management activities. One of the broker's duties as a property
manager is to locate tenants to fill vacancies.

A tenant from a religious minority group contacts the broker about the
availability of an apartment.

The broker (or their agent) informs the prospective tenant of the monthly
rent. However, the rate the broker communicates to the prospective tenant
is higher than the rent nonminority tenants are asked to pay for similar
apartments.

When the prospective minority tenant asks the broker for an application, the
broker informs the tenant a nonrefundable screening fee is charged to process
the application. The creditworthy minority tenant fills out the application,
pays the fee and is told the processing will take several days.

In the meantime, a nonminority tenant inquires about the rental of the
same or similar apartment. The monthly rent rate the broker quotes the
nonminority is lower than the rent rate the minority tenant was quoted,
even though the nonminority tenant is not as creditworthy as the minority
tenant. Further, the nonminority tenant is not charged a screening fee with
their application. The apartment is immediately rented to the nonminority
tenant.

Here, the broker’s actions were racially or religiously motivated, a violation
of the FFHA. The broker misrepresented the availability of the apartment
based on the tenant’sreligion by using different procedures and qualification
standards in accepting and processing the tenant’s application.?

Selective reduction of buyer or tenant privileges, conditions, services and
facilities offered to protected individuals is prohibited. Selective reduction
can take the form of:

+ using less favorable provisions in lease or purchase agreements, such
asin rental charges and closing requirements;
+ delaying or failing to perform maintenance;

« limiting use of privileges, services or facilities to different classes of
individuals; or

8 24 Code of Federal Regulations §100.60(b)
9 United States v. Balistrieri (7th Cir. 1992) 981 F2d 916
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&> Blockbusting

+ refusing or failing to provide services or facilities due to an individual’s
refusal to provide sexual favors.!

Further, the landlord or property manager may not discriminate based on an
individual’s status by representing that a dwelling is not available for rent in
ordertodirecttheindividual to a particular Section 8 project or neighborhood,
when the dwelling is available. This practice is called steering.

Steering involves the restriction of an individual seeking to rent or purchase
a dwelling in a community, neighborhood or development, when the
guidance perpetuates segregated housing patterns.?

A broker or their agent making a notice, statement or advertisement when
handling the sale or rental of a dwelling unit is barred from using any
wording that indicates a discriminatory preference or limitation against
individuals of protected classes of people.3

The prohibition against prohibited discriminatory advertisements applies to
all oral and written statements.

Notices and statements include any applications, flyers, brochures, deeds,
signs, banners, posters and billboards used to advertise the availability of a
dwelling for rent.

An agent, residential landlord or property manager may not induce or
attempt to induce an individual to offer, or abstain from offering a dwelling
to prevent the entry of certain classes of people into the neighborhood. This
prohibited practice is known as blockbusting.4

Further, a landlord’s or agent’s actual financial gain is not necessary to
establish blockbusting conduct. The mere profit motivation is sufficient to
establish blockbusting activity.s

Examples of blockbusting activities by a landlord or property manager
include:

+ encouraging an owner-occupant to offer their home for sale or rent by
insinuating that a neighborhood is undergoing or is about to undergo
a change in the race, color, religion, sex, handicap, familial status or
national origin of its residents; or

+ discouraging an owner-occupant from offering their home for sale or
rent by claiming the entry of individuals of a particular race, color,
religion, sex, familial status, handicap or national origin will result in
undesirable consequences for the neighborhood or community, such
as an increase in criminal activity or a decline in schools and other
facilities.®

24 CFR §100.65(b)

42 USC §3604(d); 24 CFR §100.70
42 USC §3604(c)

42 USC §3604(e)

24 CFR §100.85(b)

24 CFR §100.85(c)
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There are exemptions to the FFHA prohibitions. A landlord who rents out a
single family residence is exempt from FFHA discrimination prohibitions if
they:

« own three or fewer single-family residences;
+ donotuseareal estate licensee to negotiate or handle the tenancy; and

+ do not use a publication, posting or mailing for any discriminatory
advertisement.’

Thus, the FFHA prohibitions apply to all notices, statements and
advertisements promoting rentals by anyone in the business of renting
dwellings.®

A person is in the business of renting (or selling) dwellings if the person:

« has participated within the past 12 months as a principal in three
or more transactions involving the sale or rental of any dwelling or
interestin a dwelling;

+ has participated within the past 12 months as an agent, negotiating
two or more transactions involving the sale or rental of any dwelling
or interest in a dwelling, excluding the agent’s personal residence; or

+ isthe owner of a dwelling structure intended to be occupied by five or
more families.

Ifabrokeristhe agentforany of the participantsin a sale orrental transaction,
the FFHA anti- discrimination rules apply.

However, attorneys, escrow agents, title companies and professionals other
than brokers who are employed by a landlord to complete a transaction
do not bring the transaction under the FFHA, unless they participate in
negotiations with the buyer or tenant.”

Also exempt from FFHA discrimination rulesisthe sale orrental of a residence
in a one-to-four unit residential rental property which is occupied in part by
the owner.™

Religious organizations who limit the sale, rental or occupancy of
dwellings to individuals of the same religion are also exempt, provided the
dwelling is owned for noncommercial reasons. No religious exemption exists
if the religion is restricted to individuals of a particular race, color or national
origin.*?

Private clubs which provide their members with residential dwelling space
for noncommercial purposes may limit rental or occupancy of the dwellings
to members.

7 42 USC §3603(b)(1)

8 42 USC§3603

9 42 USC §3603(c)

10 42 USC §3603(b)(1)(B)
11 42 USC §3603(b)(2)
12 42 USC §3607(a)
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discrimination
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Finally, housing qualified for older citizens which excludes children is not
considered prohibited discrimination against buyers or tenants with children
based on familial status. However, for housing to exclude children it needs to
first qualify as housing for the elderly.’

A provision in a written instrument which refers to qualified senior citizen
housing is enforceable as allowable age discrimination.

A senior citizen housing project is housing:

+ intended for and solely occupied by persons 62 years of age or older; or

+ intended and operated for occupancy by persons of 55 years of age or
older.?

Any individual who claims they have been injured by a prohibited
discriminatory housing practice under the FFHA or believes they will be
injured by such a practice is considered an aggrieved individual.

An aggrieved individual may file a complaint with the Secretary of
Housing and Urban Development (HUD), within one year of the alleged
discriminatory housing practice.4

HUD then attempts to resolve the dispute by having the parties enter into
informal negotiations, called mediation.s

If mediation is not successful, a judicial action may be initiated by HUD as
a complaint to resolve the issue of discrimination. The dispute will then be
resolved by an administrative law judge.

Any party to the complaint may elect to have the claims decided in a civil
action before a court of law in lieu of using an administrative law judge.®

When a real estate broker subjected to a judicial action is found guilty of
discriminatory housing practices, HUD is to notify the DRE and recommend
disciplinary action.’

When a court determines discriminatory housing practices have taken place,
actual and punitive amounts of money awards may be granted. Also, an
order may be issued preventing the landlord or broker from engaging in any
future discriminatory housing practice.?

California’s Unruh Civil Rights Act, another anti-discrimination law,
prohibits discrimination by a business establishment based on numerous
status classifications, including: an individual’s sex, race, color, religion,
ancestry, national origin, disability or medical condition.®

42 USC §3607(b)

42 United States Code §3607(b)
42 USC §3602(i)

42 USC §3610(a)

42 USC§3610(b)

42 USC §3612(a)

42 USC §3612(g)(5)

42 USC §3613(c)(1)

Calif. Civil Code §§51;51.2;51.3
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However,agerestrictionisalegitimatediscriminationaslongastherestriction
isin a project that qualifies as a senior citizen housing development.

The Unruh Civil Rights Act applies to anyone in the business of providing
housing. Brokers, developers, apartment owners, condominium owners and
single family residential owners renting or selling are considered to be in the
business of providing housing.

As business establishments, landlords may not boycott, blacklist, refuse
to lease or rent because of the race, creed, religion, color, national origin,
sex, disability or medical condition of an individual’s, or that individual's
business partners, members, stockholders, directors, officers, managers,
agents, employees, business associates or customers.°

Consider a blind prospective tenant who has a guide dog and seeks to rent an
available unit in a multi-unit residential dwelling structure.

The landlord refuses to rent a unit to the blind tenant, claiming the guide
dog violates the building’s pet restriction in the covenants, conditions and
restrictions (CC&Rs).

The blind tenant claims the landlord is discriminating against them due to
their disability since the landlord denied them housing on account of the
guide dog.

Here, a landlord may not refuse to rent residential property to a blind tenant
because of inclusion of the tenant’s guide dog. Landlords are also prohibited
from discriminating against tenants with dogs specially trained to assist deaf
and other disabled individuals.

Disabled individuals are protected from discrimination when renting or
leasing California residential real estate. A disabled individual is anyone
who:

+ has a physical or mental impairment which significantly limits major
life activities;

+ hasarecord of a disability; or

+ isregarded as being disabled.**

People with disabilities are entitled to full and equal access to housing
accommodations offered for rent.*

The only exception is the rental of no more than one room in a single-family
residence.™

10 CC851.5
11 CC §54.1(b)(6)
12 CC §54(b)
13 CC§54.1(b)(1)
14 CC §54.1(b)(2)
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The examples of the blind tenant and their seeing-eye dog illustrate how
a landlord might attempt to avoid anti-discrimination laws. While the
landlord claims to justify their behavior based on their equal application of a
single pet restriction rule to pet owners (an unprotected class of people), the
refusal to rent to a disabled tenant based on their reliance on a trained dog is
a prohibited discrimination.

A landlord is not required to structurally modify existing residential rental
property to meet the special needs of disabled tenants.*

Although not required to modify the structure for a disabled tenant, the
landlord is to allow the tenant to make reasonable modifications themselves
or pay the landlord to do so. The landlord may require the disabled tenant
who modifies the structure to restore the property to its original condition
when the tenancy is terminated.>

Anti-discriminationlawsrequire new residential properties consisting of four
or more units per building to be built to allow access by disabled individuals.
Required improvements include kitchens and bathrooms designed to allow
access to disabled tenants in addition to wheelchair ramps.

Failure to provide the disabled with access to a newly constructed residential
property with four or more units is prohibited discrimination.3

California prohibits discrimination in the sale or rental of housing
accommodations based on an individual’s: race, color, religion, sex, sexual
orientation, gender identity, genetic information, marital status, national
origin, ancestry, familial status, source of income or disability. This list of
protected individuals is more extensive than all others.*

Discriminatory activities and conduct include:

+ making a written or oral inquiry into the race, sex, disability, etc. of any
individual seeking to rent housing;

+ ads or notices for rental of housing which state or infer preferences or
limitations based on any of the prohibited discrimination factors;

+ abroker refusing to represent an individual in a real estate transaction
based on any prohibited factor; and

+ any other practice that denies housing to a member of a protected class.5

The denial of housing based on the landlord or broker’s perception that
a prospective buyer or tenant has any of the protected characteristics
is absolutely prohibited. An individual who has been the victim of
discriminatory housing practices may recover their money losses.® [See Case
in point, “Prohibited discrimination”]

1 CC554.1(b)(4)

2 Calif. Government Code §12927
3 GovC8§12955.1

4 Gov C§12955

5 Gov C8§12955

6 Gov C§12955(m)
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Standards of conduct applied equally by a broker to all individuals are
not classified as prohibited discrimination against a protected group of
individuals as they are considered reasonable and thus permitted.

Forexample, toqualifyatenantforoccupancybased on their creditworthiness
(which is not a prohibited discrimination), a landlord or property manager
may establish income ratios or standards to determine a tenant’s ability to
pay the rent. The higher the ratio of income to rent established by a landlord,
the less the risk of loss of rent borne by the landlord. The lower the ratio
established by the landlord, the greater the risk of their loss of rent. Once set,
the ratio is to be applied to all prospective tenants equally.

However, two or more individuals who desire to live in the same unit
might apply to rent a unit. Whether related or unrelated, married or not, the
income of all tenants is to be treated as the total income used by the landlord
to determine their collective eligibility to qualify to pay the rent amount
sought for the unit.

Separately, each prospective tenant may be unable to qualify by meeting
the income standard for the total rent sought by the landlord. However, if
aggregating the income of all who intend to occupy the unit and enter into
therental or lease agreement results in total income sufficient under the ratio
applied to qualify a tenant or tenants for occupancy, the tenants qualify.’

Also, under rent subsidy programs, such as Section 8 housing arrangements,
the landlord or property manager will evaluate the tenant’s income when
determining whether the tenant qualifies to pay based on only the portion
of the rent that is not subsidized.?

Recall that familial status in anti-discrimination laws refers to whether
children under the age of 18 will be living with a parent or guardian on the
premises.®

Rental policies excluding children under the age of 18 are classified as
prohibited discrimination under state, as well as federal laws, unless the
property qualifies as senior citizen housing.*

Consider a landlord who refuses to rent an apartment to an unmarried couple
based on the landlord’s religious beliefs about such conduct.

The couple files a complaint with California’s Civil Rights Department,
claiming the landlord violated fair housing laws that prohibit discrimination
based on marital status.

The landlord claims they are exempt since renting to an unmarried couple
violates the landlord’s religious beliefs regarding the cohabitation of
unmarried couples.

7 Gov C8§12955(n)
8 Gov C§12955(0)
9 Gov(C8§12955.2
10 Gov C §12955.9
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However, the landlord’s refusal to rent to unmarried couples violates the
fair housing laws. The landlord’s religious beliefs do not also require them to
participate in the business of renting dwelling units.

Thus, fair housinglaws prohibiting discrimination based on marital beliefs do
not interfere with the practice of the landlord’s religion. The faithful landlord
can go into a business that does not violate their religious convictions.

The DRE has regulations prohibiting discriminatory practices by real estate
brokers acting on behalf of a client. A broker or their agent engaging in
discriminatory business practices may be disciplined by the DRE.2

Prohibited practices include any situation in which a broker, while
acting as an agent, discriminates against anyone based on race, color, sex,
religion, ancestry, disability, marital status or national origin. Examples of
discriminatory practices include:

+ refusing to negotiate for the sale or rental of real estate;

+ refusing to show property or provide information, or steering clients
away from specific properties;

« refusing to accept a listing;

+ publishingordistributingadvertisementsthatindicateadiscriminatory
preference;

+ any discrimination in the course of providing property management
services;

+ agreeing with a client to discriminate when selling or leasing the
client’s property, such as agreeing not to show the property to members
of particular minority groups;

+ attempting to discourage the sale or rental of real estate based on
representations of the race, sex, disability, etc. of other inhabitants in
an area; and

+ encouraging or permitting employees to engage in discriminatory
practices.

Consider a broker who is aware a licensed care facility for disabled people is
located in a single family residence near a residence the prospective tenant
is interested in renting.

The presence of the facility might influence the tenant’s decision to rent the
property. However, for the broker or their agents to inform the tenant of the
facility would be unlawful discrimination. The broker may not attempt to
influence the tenant’s decision based on representations of the disability of
other inhabitants in the area.

1 Smith v. Fair Employment and Housing Commission (1996) 12 C4th 1143
2 Department of Real Estate Regulations §2780
3 73 Ops. Cal. Atty. Gen. 58 (1990)
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An ethnic or religious minority tenant seeks to rent an apartment. The landlord informs
the prospective tenant they cannot rent the apartment until they complete a credit
check. The landlord also declines to accept a deposit from the tenant.

Later the same day, a nonminority tenant seeks to rent the same apartment. The landlord
agrees to rent the apartment to the nonminority tenant without first requiring a credit
check, and immediately accepts the tenant’s check for a deposit on the apartment. The
minority tenant is informed the apartment has been rented to another individual.

The minority tenant files a complaint against the landlord, claiming the landlord
discriminated against them based on their ethnicity or religion by refusing to rent them
an apartment. The landlord claims no discrimination occurred since they were entitled
to require a credit check of prospective tenants.

However, requiring a credit check of minority tenants, but not nonminority tenants, is
a prohibited discriminatory practice which allows the minority tenant to recover their
money losses. [Stearns v. Fair Employment Practice Commission (1971) 6 C3d 205]

However, on a direct inquiry from a tenant, the broker or agent need to
respond based on their knowledge of the existence of a care facility.

No duty exists to disclose the prior tenant’s affliction with the HIV virus or
AIDS#

Further, California public policy prohibits a broker from responding to a
buyer’s or tenant’s inquiry for disclosure of a prior occupant’s affliction with
AIDSs

Individuals afflicted with the HIV virus are considered handicapped and are
protected by the FFHA.S

Abrokerhasadutytoadvisetheiragentsand employeesofanti-discrimination
rules, including DRE regulations, the Unruh Civil Rights Act, the California
Fair Employment and Housing Act, and the FFHAY

The broker, in addition to being responsible for their own conduct, owes
the public a duty to ensure their employees follow anti-discrimination
regulations when acting as agents on the broker's behalf.

An owner, landlord or property manager will voluntarily disclose to
prospective buyers and tenants the death of a prior occupant on the premises
which occurred more than three years earlier when they have reason to
believe the death might affect the buyer’s decision to purchase or the tenant’s
decision to lease.

CC8&1710.2(a)
CC8&1710.2(d)

24 CFR §100.201
DRE Reg. §2725(f)

N o v
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Death as a
material fact

Further, the seller, seller’s agent, landlord and property manager will disclose
their knowledge of any deaths which took place on the property in response
to a direct inquiry.

Consider a tenant who asks the property manager if any AIDS-related deaths
occurred on the property.!

If the property manager is aware an AIDS-related death occurred on the
property, they have a duty on direct inquiry from the tenant to disclose:

« the prior occupant’s death; and
+ the death was AIDS-related.

If the property manager has no knowledge of any AIDS-related deaths
occurring on the property, they will disclose:

« their lack of knowledge; and

+ whether ornot they intend to undertake an investigation to determine
if an AIDS-related death occurred on the property.

Consider a property manager who is aware a death, from any cause, occurred
on the property within three years of the commencement of a tenant’s lease
agreement. The tenant has not inquired if any deaths have occurred on the

property.

Here, the property manager will need to determine if the death on the
property is a material fact which might affect the tenant’s decision to lease
and occupy the property.

The property manager (or seller's agent) as good practice discloses any
death occurring on the property within three years when they have reason
to believe the fact might affect the tenant’s decision to lease. However, on
inquiry from the tenant, the property manager discloses their knowledge of
any death, including AIDS-related deaths, which occurred on the property
within the last three years.

1 CC81710.2(d)
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A Dbroker has a duty to inform their agents and employees of anti- Chapter 7
discrimination rules, including Department of Real Estate (DRE)
regulations, the Unruh Civil Rights Act, the California Fair Employment Summary

and Housing Act, and the Federal Fair Housing Act.

California law prohibits discrimination in the sale or rental of housing
accommodations based on race, color, religion, sex, sexual orientation,
gender identity, genetic information, marital status, national origin,
ancestry, familial status, source of income or disability.

The federal Civil Rights Act applies to race discrimination on the sale
or rental of all types of real estate, both residential and nonresidential.
Racially motivated activities in any real estate sales or leasing
transaction are prohibited.

The Federal Fair Housing Act (FFHA) prohibits any discriminatory
actions a seller, seller’s agent, landlord or property manager may take in
the handling of a residential sale or rental based on an individual’s race
or color, national origin, religion, sex, familial status or handicap.

Disabled individuals are protected from discrimination when renting
or leasing California residential real estate. However, a landlord is not
required to structurally modify existing residential rental property to
meet the special needs of disabled tenants.

Rental policies excluding children under the age of 18 are classified as
prohibited discrimination, unless the property qualifies as senior citizen

housing.

blockbusting P9.54 Chapter 7
Civil Rights Act Pg.51

disabled person Pg.57 Key Terms
dwelling Pg. 52

familial status Pg. 52

Federal Fair Housing Act Pg. 52

steering Pg.54

Unruh Civil Rights Act Pg. 56

Quiz 2 Covering Chapters 4-7 is located on page 607.
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California Fair Employment
and Housing Act

w W -

After reading this chapter, you will be able to:

+ recognize the agencies who enforce housing anti-discrimination
rules in California.

Civil Rights Department senior citizen housing
discriminatory practices
implicit discrimination
For a further discussion of this topic, see Fair Housing Chapter 6 of
Agency, Fair Housing, Trust Funds, Ethics and Risk Management.

Consider a minority tenant who seeks to rent an apartment. The landlord
states they will not rent an apartment to a tenant until a credit check has
been completed. The landlord declines to accept a deposit from the tenant
until their credit has been cleared.

Later the same day, a non-minority tenant seeks to rent the same apartment.
Thelandlord agrees torent the apartment to the non-minority tenant without
first requiring a credit check. The landlord immediately accepts a check from
the tenant as a deposit on the apartment.

The minority tenant is then informed the apartment has been rented to
another individual.

The minority tenant files a complaint against the landlord, claiming the
landlord discriminated by refusing to rent an apartment based on the tenant’s
race. The landlord claims no discrimination occurred since they are entitled
to require a credit check of prospective tenants.

Chapter
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Prohibited
factors

Civil Rights
Department

State agency
designated with
protecting Californians
from housing,
employment, and
public accommodation
discrimination.

Was the landlord’s conduct discriminatory?

Yes! Requiring a credit check of minority tenants, but not non-minority
tenants, is an unlawful discriminatory practice. The minority tenant is
entitled to an award for money collectible from the landlord.

California law prohibits discrimination in the sale or rental of housing
accommodations. Discriminatory practices include:

+ making an inquiry, written or oral, into the race, sex, disability, etc., of
any individual seeking to rent or purchase housing;

+ publishingadsornotices forthesale orrental of housing which indicate
a preference or limitation based on any of the prohibited factors;

« use of prohibited discrimination when providing or arranging real
estate mortgages and financing;

+ refusal based on a prohibited factor by a broker to represent an
individual in a real estate transaction; and

« any other practice that denies housing to a member of a protected
class.?

The Civil Rights Deparment (Department) is the California government
agency which enforces anti-discrimination law .3

Editor’'s note — The Civil Rights Department was formally called the
California Department of Fair Employment and Housing (DFEH)

Any individual who feels they have been discriminated against may file a
complaint with the Department. The Department investigates the complaint
to determine any wrongful conduct. If grounds exist, the Department then
seekstoresolve the situation through discussions with the individual against
whom the complaint is made.4

If the Department believes a discriminatory practice has occurred, it will first
attempt to reach a resolution through the Department’s mandatory dispute
resolution division. The dispute resolution is provided without charge to
either party. If the dispute cannot be effectively resolved, the Department
will file a civil action on behalf of the individual who was discriminated
against in the county where the discriminatory conduct is alleged to have
occurred.s

Stearns v. Fair Employment Practice Commission (1971) 6 C3d 205
Calif. Government Code §12955

Gov C §§12901, 12903, 12930, 12935

Gov C §12980

Gov C§12981

[© I N
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Familial status in anti-discrimination law refers to a situation in which
children under the age of 18 live with a parent or guardian.®

Until familial status was added to the anti-discrimination lawsin 1992, it was
legal to exclude minors under the age of 18 from housing accommodations.
However, policies excluding children under the age of 18 are now classified
as unlawful discrimination, unless the property qualifies as senior citizen
housing.’

An exemption from anti-discrimination laws exists for religious
organizations. Religious organizations may give preference to members
of the same religious group when providing residential property for
noncommercial purposes. However, membership in that religion may not
be restricted on account of race, color or national origin.®

Further, a landlord may not use religious beliefs, such as those regarding
marital status, to shield their discriminatory conduct.

The Department of Real Estate (DRE) also enforces numerous regulations
prohibiting discriminatory practices by real estate brokers and agents. A
broker or agent found guilty of engaging in discriminatory business
practices may be disciplined by the DRE.?

DRE prohibited discriminatory practices include situations in which a
broker or agent discriminates against anyone based on race, color, sex,
religion, ancestry, disability, marital status or national origin.

Blatant discriminatory practices are not as common now as they once
were. However, the DRE's focus now has shifted to more subtle forms of
discrimination — implicit discrimination. Implicit discriminatory
practices are those which are not openly discriminatory, but result in
discriminatory effects.

A broker has a duty to advise their agents and employees of anti-
discrimination rules. This includes DRE regulations, the Unruh Civil Rights
Act, the Fair Employment and Housing Act, and federal fair housing law.
[See Chapters 7,8 and 9]

Thus, the broker is not only responsible for their own conduct, but need to
also ensure their employees follow anti-discrimination regulations when
acting as agents on their behalf.

Gov C §12955.2
Gov C8§12955.9
Gov C §12955.4
California Department of Real Estate Regulation §2780
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Discriminatory practices include:

+ inquiring about an individual's race, sex, disability, or other
prohibited factors;

+ indicating a preference or limitation based on a prohibited factor;

+ discriminating against a prohibited factor when arranging loans
or financing;

+ refusal to represent an individual based on a prohibited factor;
and

+ any other practice that denies housing to an individual based on
a prohibited factor.

The California Civil Rights Department (CRD) is the primary agency of
the California state government which enforces anti-discrimination
law. Further, the Department of Real Estate (DRE) maintains regulations
prohibiting real estate brokers and their agents from discriminating
against protected classes.

Brokers are responsible for their own compliance with anti-
discrimination regulations as well as their agents.

Civil Rights Department Pg. 66
discriminatory practices Pg. 67
implicit discrimination Pg.67
senior citizen housing pPg.67

Quiz 3 Covering Chapters 8-12 is located on page 608.
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The Housing Financial
Discrimination Act of 1977
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After reading this chapter, you will be able to:

+ understand the California state law prohibiting discriminatory
lending practices; and

+ identify the practices in lending and mortgage brokering which
are considered discriminatory.

redlining

For a further discussion of this topic, see Fair Housing Chapter 9 of
Agency, Fair Housing, Trust Funds, Ethics and Risk Management.

To achieve a healthy state economy, all residential housing for sale needs
to be available to any homebuyer who is creditworthy and qualifies for
purchase-assist financing.’

An efficient real estate market requires the value of housing to be immune
from fluctuations caused by lenders who arbitrarily deny financing to
qualified homeowners. Thus, state law prohibits discriminatory lending
practices. The goal of anti-discrimination law in home financing is to:

+ increase the availability of housing to creditworthy buyers; and

+ increase lending in communities where lenders have made
conventional home mortgages unavailable.?

1 Calif. Health and Safety Code §35801(b)
2 Health &S C§35802
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Increased
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of home
mortgages
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Failure to provide
financing or
insurance in certain
communities based on
the demographics of
that community.

Notice of loan
applicant’s
rights

Lenders need to make financing available to qualified creditworthy
mortgage applicants to:

« buy, build, repair, improve or refinance an existing mortgage on a one-
to-four unit, owner-occupied residence; or

+ improve one-to-four unit residences which are not owner-occupied.

Lenders violate public policy when they indicate a discriminatory
preference by denying or approving financing to creditworthy mortgage
applicants based on the applicant’s protected status. 2

In a community which is composed mainly of residents of a certain race,
color, religion or other protected class, a lender may not:

+ refuse to fund a mortgage based on the demographics of that
community; or

+ appraise real estate in that community at a lower value than
comparable real estate in communities predominantly composed of
non-minority residents.?

Failure to provide financing in certain communities is called redlining.
Redlining is specifically targeted for correction by the law since it adversely
affects the health, welfare and safety of California residents.

Lenders who deny mortgage applications based on the characteristics of
the community discourages homeownership in that community. Thus,
redlining leads to a decline in the quality and quantity of housing in areas
where financing is generally unavailable.s

However, a lender can consider neighborhood conditions when making a
mortgage under certain circumstances. When doing so, the lender is required
to demonstrate a mortgage denial is based on neighborhood conditions
which render the mortgage unsafe and unsound as a matter of good business
practice.®

Further, if the property’s topography, structure or location is unsafe or
unhealthy, the lender is not required to provide purchase-assist financing.’

Lenders are required to post in a conspicuous public location at their place of
business a written notice informing applicants for mortgages to be secured
by an owner-occupied, one-to-four unit residential property of:

« theirright to file a lending discrimination claim; and

+ the name and address of the Secretary of the California Business,
Consumer Services and Housing Agency (Agency).?

Health &S C §35805(d)
Health & SC§35811

Health &S C §§35810, 35812
Health & S C §35801(e)(4)
Health &S C§35801

Health &S C §35810(a)
Health &S C§35813

Health &S C§35830

N O A W N e
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Lenders subject to this posting requirement include state regulated:

+ banks;
 thrifts;
« public agencies; or

« other institutions which make, arrange or buy mortgages funded
to buy, build, repair, improve or refinance one-to-four unit, owner-
occupied housing.®

A mortgage applicant may file a discrimination claim with the Agency
against a state regulated lender if the applicant believes their mortgage
application was denied due to:

+ their race, color, religion, sex, marital status, national origin, ancestry
or any of the other protected classifications described above; or

+ trends, conditions or characteristics of the community where the real
estate is located. *°

A home mortgage applicant who believes they have been unfairly
discriminated against by a state lending institution needs to exhaust the
Agency administrative remedies before suing the lender for money losses.

Federally regulated banks and thrifts are not subject to state regulation and
discipline.™

Once the claim is received, the Agency will attempt to work with the lender
to end any unlawful discriminatory lending practices.*

The Agency will determine if the lender has engaged in an unlawful
discriminatory practice within 30 days of receiving the complaint. The
Agency will then serve the lender with its written decision and an order
requiring the lender to end the unlawful discriminatory practice.’

The order will also require the lender to review the mortgage application
under nondiscriminatory terms and provide the denied financing, if feasible.
The lender may also be required to pay the borrower’'s money losses in an
amount no greater than $1,000.'

9 Health &S C§35805

10 Health & S C §§35800 et seq.

11 Conference of Federal Savings and Loans Associations v. Stein (1979) 604 F2d 1256
12 Health &S C §35821

13 Health & S C §35822

14 Health & S C §§35822(a), 35822(b)

Administrative
remedies
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California state law prohibits discriminatory lending practices. This
is done to achieve and maintain a healthy state economy and an
efficient real estate market.

Lendersmustmakefinancingavailabletoall qualified creditworthy
applicants seeking to buy, build, repair, improve or refinance an
existing mortgage on a one-to-four unit residence, owner-occupied
or not. The financing available to a borrower cannot be based
on the applicant’s race, color, religion, sex, marital status, sexual
orientation, source of income, genetic information, disability,
national origin, or ancestry.

The practice of denying mortgages and under-appraising properties
inminority communities based on demographicsis called redlining
and is prohibited by law. Redlining discourages homeownership
in minority communities and thus has adverse effects on the
economic and social health of those communities. Denial can
be based on neighborhood conditions, but not neighborhood
demographic characteristics.

redlining Pg. 70

Quiz 3 Covering Chapters 8-12 is located on page 608.
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Equal Credit
Opportumty Act

After reading this chapter, you will be able to:

+ recognizethe protected classes under the Equal Credit Opportunity
Act;

+ identify whois subject to the rules of the Equal Credit Opportunity
Act and what activities are prohibited; and

« distinguish the exemptions from anti-discrimination rules under
the Equal Credit Opportunity Act.

credit reporting agency Equal Credit Opportunity Act

For a further discussion of this topic, see Fair Housing Chapter 8 of
Agency, Fair Housing, Trust Funds, Ethics and Risk Management.

The federal Equal Credit Opportunity Act prohibits discrimination in
lending based on race, color, religion, national origin, sex, marital status or
age (provided an individual is of legal age).

The anti-discrimination rules apply to institutional lenders, mortgage
brokers, and others who make or arrange mortgages.*

Discriminatory practices take many forms, including:

+ treating minority mortgage applicants less favorably than non-
minority applicants;

+ placing additional burdens on minority applicants;

+ requiring a spouse’s signature on a mortgage application when an
applicant qualifies for a mortgage individually;?

1 15 United States Code §1691a(e)
2 Anderson v. United Finance Company (1982) 666 F2d 1274
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Different
treatment is
discrimination

« discouraging mortgage applicants based on their race, color, sex, etc.;
and

+ making inquiries into the marital status of mortgage applicants.

Thelender maynotmake anyinquiries into whetheran applicant’s incomeis
derived from alimony or child support. The lender may not inquire whether
the applicant intends to bear children.?

Further, to deny a mortgage based on an applicant’s receipt of income from
a public assistance program, such as welfare or social security, is unlawful
discrimination.4

However, discrimination is rarely practiced overtly. Most lenders are not
transparent enough for the consumer to see the discrimination. Most often,
discrimination takes the form of a lender denying a mortgage to a minority
borrower without a valid reason, or applying different standards to minority
and non-minority borrowers.

Lenders need to be careful not to provide more assistance to non-minority
borrowers than to minority borrowers when preparing applications and
working out problems which arise. The different treatment of minority and
non-minority applicants is another form of unlawful discrimination.

For example, an African-American couple applies for a mortgage to be
insured by the Federal Housing Administration (FHA), which will fund
the purchase of a residence. The home the couple seeks to purchase is 75
miles from their place of work. The couple intends to occupy the home as
their principal residence and commute to work.

Thelender suspects the couple wants to purchase the home as an investment,
and not to occupy it themselves. Since the type of FHA insurance sought may
only be used to purchase homes which the buyer will occupy, the lender
denies the mortgage application.

The lender does not discuss with the couple whether they intend to occupy
the home. Also, the lender never suggests the couple can apply for a non-
FHA mortgage. Due to a mortgage contingency, the couple loses their right
to buy the home and incurs expenses in the process.

The couple seeks to recover their money losses from the lender under the
Equal Credit Opportunity Act, claiming the lender’s denial of their mortgage
application was due to unlawful discrimination.

The lender claims the denial of the mortgage application was proper since
it believed the couple did not intend to occupy the home, and thus did not
qualify for an FHA-insured mortgage.

12 Code of Federal Regulations §1002.5(b)
12 CFR §1002.5(d)
12 CFR §1002.5(d)
15 USC §1691(a)(2)
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Lenders are to provide the same level of assistance to non-minority borrowers
as minority borrowers. Thus, the lender may not unilaterally decide the
couple did not intend to occupy the home without first discussing the
couple’s intentions with them. Also, even if the couple did not qualify for an
FHA-insured mortgage, as a matter of professional practice, the lender needs
to refer them to other forms of financing.

Thus, the lender discriminated against the African-American couple by
denying their mortgage application without a valid reason. Further, there
wasa failure tousediligencein assisting the couple to obtain other financing.s

Consider a California-regulated institutional lender who regularly arranges
alternative forms of financing. The lender consistently informs non-minority
applicants of their financing options when they deny a mortgage application.

The lender’s failure to diligently provide the same assistance for minority
applicants subjects the lender to liability for the minority applicant’s money
losses caused by the discrimination. Here, the unlawful discrimination is
based on the lender’s selective release of information based on status.®

Some exceptions to the anti-discrimination rules exist.

For example, a lender may lawfully consider a mortgage applicant’s age
when determining the applicant’s creditworthiness. A lender may also
consider whether the applicant receives income from a public assistance
program, if such an inquiry is for the purpose of determining the amount
and likely continuance of income levels from public assistance.”

Editor’s note — Allowing lenders to consider an applicant’s age or receipt of
income from a public assistance program as an exception in determining
the applicant’s creditworthiness effectively removes these two factors
from the anti-discrimination protection previously discussed.

While a lender may not refuse to accept applications or impose different
mortgage terms based on an applicant’s age or receipt of public assistance
income, the lender can lawfully deny a mortgage based on these factors
simply by stating the applicant is not creditworthy.

Further, lenders may consider an applicant’s immigration status when
considering a mortgage application. Immigration status is used by the lender
to determine whether the applicant is a permanent resident of the United
States.®

Barber v. Rancho Mortgage & Investment Corp. (1994) 26 CA4th 1819
Barber, supra

15 USC §1691(b)(2)

12 CFR §1002.6(b)(7)

® N o wn

Differing
levels of
assistance

Discrimination
by age

and public
assistance



76 Real Estate Principles, Second Edition

Denial of
credit and
notification

credit reporting
agency

A private agency
which collects and
reports information
regarding an
individual’s credit
history.

Chapter 10
Summary

Chapter 10
Key Terms

After the lender’s receipt of a mortgage application, the lender has 30 days
to notify the applicant as to whether the mortgage is approved or denied.
If the lender denies the mortgage, the lender is to deliver a statement to the
applicant listing the specific reasons for the denial.! [See RPI Form 219]

Alternatively, if the lender does not give the applicant a statement of the
specific reasons for the denial, the lender is required to deliver a notice to
the applicant stating the applicant has the right, upon request, to obtain a
statement listing the reasons for denial.

In addition to the Equal Credit Opportunity Act, California law controls
credit reporting agencies. Consumers may request a free copy of their
credit report once every year to review it for errors.?

Penaltiesfordiscriminationinlendinginclude actual moneylosses sustained
by a person who has been discriminated against and punitive money awards
of up to $10,000, plus attorney fees.3

1 15 USC8§1691(d)
2 Calif. Civil Code §1785.10
3 15 USC8§1691e

The Equal Credit Opportunity Act prohibits discrimination in lending
based on race, color, religion, national origin, sex, marital status or
age. The Equal Credit Opportunity Act applies to institutional lenders,
mortgage brokers, and others who regularly make or arrange mortgages.

Discrimination is rarely practiced overtly. Unlawful discrimination
includes applying different standards to minority and non-minority
borrowers, and providing more assistance to non-minority borrowers
than to minority borrowers.

Exemptions to anti-discrimination rules exist, such as a lender’s
consideration of an applicant’s age, public assistance program income,
or immigration status when determining creditworthiness.

If the lender denies a mortgage application, it is to deliver a statement
to the applicant listing the specific reasons for the denial, or deliver a
notice to the applicant advising them of their right, upon request, to
obtain a statement listing the reasons for denial.

credit reporting agency Pg. 76
Equal Credit Opportunity Act Pg.73

Quiz 3 Covering Chapters 8-12 is located on page 608.
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Home Mortgage
Disclosure Act

After reading this chapter, you will be able to:

+ identify the social goals of the federal Home Mortgage Disclosure

Act (HMDA);
+ identify which lenders and mortgage types the HMDA applies to;
and
+ find and interpret the data required for HMDA disclosure
statements.
debt-to-income (DTI) ratio Home Mortgage Disclosure

Act(HMDA)

For a further discussion of this topic, see Fair Housing Chapter 10 of
Agency, Fair Housing, Trust Funds, Ethics and Risk Management.

The federal Home Mortgage Disclosure Act (HMDA) seeks to prevent
lending discrimination and unlawful redlining practices. The HMDA
requires lenders to disclose home mortgage origination information to the
public when the borrower is seeking a residential or home improvement
mortgage.’

State and federally requlated banks and mortgage brokers are required by the
HMDA to compile home mortgage origination data. This data is submitted to
their respective supervisory agencies.?

Home mortgage originations include:

+ purchase-assist financing;

« construction for a new home;

1 Department of Housing and Urban Development Mortgagee Letter 94-22
2 12 United States Code §5§2802, 2803; Calif. Health and Safety Code §35816
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+ improvement of the borrower's home; or

+ therefinance of an existing home mortgage.

Lenders with total assets of more than $28 million, and for-profit mortgage
brokers with total assets of more than $10million, need to compile origination
data and make it available to the public.

The data includes:

+ the type and purpose of the mortgage;

« the owner-occupancy status of the real estate securing the mortgage;
+ the amount of the mortgage;

+ the action taken by the lender on the application;

+ the sex, race and national origin of the mortgage applicant; and

+ theincome of the mortgage applicant.?

The data is grouped according to census tracts to determine the lender’s
activity within the tract.

Lenders are exempt from HMDA disclosure requirements if:

« the lender does not have a branch office in a metropolitan statistical
area (MSA);

+ the lender’s assets on the preceding December 31 totaled less than $28
million.s

For-profit mortgage brokers are exempt from HMDA disclosure requirements
if on the preceding December 31:

+ the mortgage broker did not have a branch office in a MSA; or

+ the mortgage broker's assets totaled less than $10 million and they
originated less than 100 home purchase mortgages in the preceding
year.®

Regardless of exemptions, all lenders approved by the Department of
Housing and Urban Development (HUD) are to report to HUD and disclose
the census tract information on all Federal Housing Administration (FHA)
mortgages they originate.’”

The data is compiled by the Federal Financial Institutions Council into
a disclosure statement sent to the lender.®

12 Code of Federal Regulations §1003.4(a)
12 USC §2803(j)(2)(C)

12 CFR §1003.3(a)(1)

12 CFR §1003.3(a)(2)

HUD Mortgagee Letter 94-22

12 CFR §1003.5(b)
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The disclosure statement is required to be posted in a conspicuous location in
the lender's office where it is readily accessible to the public. The disclosure is
posted for a minimum of five years.?

On request from any member of the public, the lender is to make available a
copy of the disclosure statement data.*

Lenders who regularly originate residential mortgages who do not report to
a federal or state regulatory agency are to compile data on the number and
dollar amount of mortgage originations for each fiscal year. This includes
both actual originations and completed mortgage applications.*

State regulated lenders who fall into this category include:

+ insurers;

+ mortgage bankers;

+ investment bankers; and

+ credit unions that do not make federally related mortgages.

The data is first categorized by geographical area, then by census tract. For
each census tract, mortgage originations are grouped according to:

« FHA and Veterans Administration (VA) mortgage originations on
owner-occupied, one-to-four unit dwellings;

+ conventional purchase-assist mortgage originations on owner-
occupied, one-to-four unit dwellings;

+ home improvement mortgage originations on owner-occupied, one-
to-four unit dwellings; and

+ home improvement mortgage originations on occupied, one-to-four
unit dwellings not occupied by the owner.*

California regulated lenders exempt from mortgage origination disclosures
are:

« lenders whose originations of purchase-assist mortgages totaled less
than 10% of the lender’'s mortgage volume during the current reporting
year; and

+ licensed real estate brokers who negotiate or arrange purchase-assist
and home improvement mortgages.’

Federally regulated lenders are subject to investigation and penalties by
federal authorities.*

9 12 USC §52803(a)(2), 2803(c)

10 12 USC §2803(a)(1)

11 21 Calif. Code of Regulations §7118(a)
12 21 CCR §7118(b)(2)

13 21 CCR §7121

14 12 USC §2803(h)

California
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While disclosure of mortgage statistics helps to identify lending patterns,
mortgage statistics alone are not sufficient to determine whether a lender
is unlawfully practicing redlining or other discriminatory practices. [See
Chapter 9]

The mortgage statistic disclosures may be relevant when considered in
conjunction with other evidence. This includes the credit histories of denied
mortgage applicants and their debt-to-income (DTI) ratios.”

15 HUD Mortgagee Letter 94-22

The federal Home Mortgage Disclosure Act (HMDA) prevents
lending discrimination and unlawful redlining practices on
residential or home improvement mortgages. The HMDA
requires lenders to disclose information on their home mortgage
originations to the public.

State and federally regulated banks are to maintain data on the
type of mortgages they originate, the amount, the occupancy status
of the real estate, the action taken by the lender on the application,
and demographic information about the applicant.

This data is categorized by mortgage type, geographical area and
census tract. It is then compiled into a disclosure statement which
lenders are to post publically. These disclosures help identify
lending patterns and prevent lending discrimination.

debt-to-income (DTI) ratio Pg- 80
Home Mortgage Disclosure Act (HMDA)......ccceercneccnnnes Pg.77

Quiz 3 Covering Chapters 8-12 is located on page 608.
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HUD advertising gui
for sales and rentals

R

After reading this chapter, you will be able to:

+ recognize the types of advertising considered discriminatory
under the Federal Fair Housing Act (FEHA);

+ use the Department of Housing and Urban Development (HUD)
guidelines to avoid discriminatory preferences in advertising; and

« understand the consequences of failing to follow HUD advertising
guidelines.

dwelling Federal Fair Housing Act
(FFHA)

For a further discussion of this topic, see Fair Housing Chapter 11 of
Agency, Fair Housing, Trust Funds, Ethics and Risk Management.

The printing or publishing of an advertisement for the sale or rental of
residential property that indicates a wrongful discriminatory preference is
a violation of the Federal Fair Housing Act (FFHA).* [See Chapter 7]

A property sold orleased forresidential occupancyisreferred toasa dwelling.
The discriminatory preference rule applies to all brokers, developers and
landlords in the business of selling or renting a dwelling.?

Real estate advertising guidelines are issued by the Department of Housing
and Urban Development (HUD). The guidelines are the criteria by which

1 42 United States Code §3604(c)
2 42 USC§§3603, 3604
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dwelling

A building occupied

or designed to be
occupied as a residence
by one or more
families.

Marketing
real estate
for sale or

rent

The HUD
fair housing
poster

HUD determines whether a broker has practiced or will practice wrongful
discriminatory preferences in their advertising and availability of real estate
services.

HUD guidelinesalso help the broker, developer,and landlord avoid signaling
preferences or limitations for any group of persons when marketing real
estate for sale or rent.

The selective use of words, phrases, symbols, visual aids and media in the
advertising of real estate may indicate a wrongful discriminatory preference
held by the advertiser. When published, the preference can lead to a claim of
discriminatory housing practices by a member of the protected class.

Words in a broker's real estate advertisement that indicate a particular race,
color, sex, sexual orientation, handicap, familial status or national origin are
considered violations of the FFHA.

To best protect themselves, a broker refuses to use phrases indicating a
wrongful preference, even if requested by a seller or landlord. Words or
phrases indicating a preference in violation of the rights of persons from
protected classes include:

+  white private home;

+ perfect for newlyweds;

+ Jewish (or Christian) home;

+ country club nearby;

+ black home;

« walking distance from the synagogue;

+ ideal bachelor pad;

+ Hispanic neighborhood; or

+ adult building.

Preferences are often voiced in prejudicial colloquialisms and words such as
restricted, exclusive, private, integrated or membership approval.

Indicating a preference by age is an exclusion from unlawful age
discrimination when marketing qualified 55-or-over residences or
communities. [See Chapter 7]

Selective stereotypical use of media or human models in an advertising
campaign can also lead to discrimination against minority groups.

The HUD issues guidelines that require real estate brokers selling or renting
single family residences to display a fair housing poster.3

The fair housing poster is available at any HUD office.

3 24 CFR§§110.1,110.10
4 24CFR§110.20
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The broker marketing dwellings for sale or rent is to display the fair housing
poster:

« in the broker's place of business; and
« atany dwelling offered for sale, other than SERs.5

Thus, a broker holding an open house at a SFR listed for resale is not required
to display the fair housing poster at the residence.

However, if a dwelling is marketed as part of a residential development, the
fair housing poster is to be displayed by the developer during construction of
the development. Later, the poster is to be displayed in the model dwellings
whether or not the dwellings are sold through a broker.®

The fair housing posters are to be placed where they can be easily seen by
any persons seeking to:

+ engage the services of the broker to list or locate a dwelling; or

+ purchase a dwelling in a residential development.”

Even though it is required, a broker will not be subject to any penalties for
failing to display the fair housing poster. However, failure to display the
fair housing poster is initially considered sufficient evidence in a lawsuit to
show that a broker practiced discriminatory housing practices.?

Also, a real estate broker and their agents who follow HUD advertisement
guidelines and display the fair housing poster are less likely to practice a
discriminatory activity.

The fair housing poster openly assures potential sellers/landlords and buyers/
tenants the broker does not unlawfully discriminate in the services offered.

Also, the broker following HUD advertising and poster guidelines is in a
better position to defend themselves against a fair housing lawsuit. Use of
the fair housing poster indicates to the public the broker's invitation to work
with all individuals.

24 CFR §110.10(a)

24 CFR §§110.10(a)(2)(ii), 110.10(a)(3)
24 CFR §110.15

24 CFR §110.30
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Printing or publishing the sale or rental of a dwelling indicating a
discriminatory preference is a violation of the Federal Fair Housing
Act (FFHA). This includes the selective use of words and phrases in
the advertising of real estate. This rule applies to brokers and agents,
developers and landlords.

The Department of Housing and Urban Development (HUD) provides
guidelines controlling advertisements for dwellings. HUD also
publishes a fair housing poster which is to be displayed, when offering
a dwelling for rent or sale, in the place of business of brokers, agents,
developers and landlords and the dwelling offered, except for single
family homes other than those offered by developers.

Licensees following HUD advertising and poster guidelines are in a
better position to defend themselves against a fair housing lawsuit.

dwelling Pg.- 82
Federal Fair Housing Act (FFHA) Pg. 81

Quiz 3 Covering Chapters 8-12 is located on page 608.
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After reading this chapter, you will be able to:

+ assess the conditions and circumstances a broker is to disclose in a
real estate transaction;

+ recognize a broker's general or agency duties owed to others to
inspect, confirm, and report the physical, financial, legal and
regulatory conditions of a property; and

+ identify circumstances when a broker can or cannot be held
liable for failing to disclose property information in a real estate

transaction.
Annual Property further-approval
Operating Data Sheet contingency
(APOD)

material fact

as-is clause Transfer Disclosure

eminent domain Statement (TDS)

For a further discussion of this topic, see Ethics Chapter 3 of Agency, Fair
Housing, Trust Funds, Ethics and Risk Management.

A broker and their sales agents are to disclose the physical nature and
condition of a property when first providing property information to
individuals interested in making an offer to purchase. Thus, brokers and
agents have a duty to timely disclose to all parties involved in a real estate
transaction any significant physical aspects of a property that may affect the
property’s market value or the buyer’s decision to purchase.

A broker has a general duty to all parties in any type of sales transaction to
disclose to buyers at the earliest possible moment their awareness of any

Chapter
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Transfer Disclosure
Statement (TDS)

A mandatory
disclosure prepared
by a seller and given
to prospective buyers
setting forth any
property defects
known or suspected
to exist by the seller,
generically called a
condition of property
disclosure. [See RPI
Form 304]

All property
conditions
disclosed

(§t)) Click to watch

material fact

A fact that, if known,
might cause a prudent
buyer or seller of

real estate to make

a different decision
regarding what price
to offer or demand for a
property or whether to
remain in a contract or
cancel it.

as-is clause

An unenforceable
provision stating the
buyer accepts the
property without a full
disclosure of known
conditions. Properties
are sold “as-disclosed,”
never “as-is.”
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property defects. The duty to disclose known conditions on one-to-four unit
residential property requires the seller’s broker to provide prospective buyers
or their agents with the seller's Transfer Disclosure Statement (TDS).

To be effective, property disclosures including the TDS are to be provided to
the buyer as soon as practicable - meaning as soon as possible — upon the
commencement of negotiations and prior to making an offer.! [See RPI Form
304; see Chapter 15]

If the disclosures are not timely made, the buyer may:

+ cancel the offer on discovery of the broker’s failure to disclose prior to
the buyer entering into a purchase agreement with the seller; or

+ close escrow on the purchase and seek recovery of the costs to cure the
untimely disclosure of known defects.

Any attempt to have the buyer of a one-to-four unit residential property
waive their right to the mandated property disclosure statement (TDS) is
unenforceable. 2

For example, a seller’s broker is aware the seller’s residence fails to conform
to building and zoning regulations. The defect, if known to a buyer, would
likely affect the price they are willing to pay. The defect is more commonly
known as a material fact.

The broker knows the buyer who isinterested in making an offer isnot aware
of the violations and might reconsider the price they are willing to pay for
the property if they learn of the violations. The broker decides not to disclose
their knowledge of the defect.

In an attempt to cover the omission, the broker writes an “as-is” disclaimer
into the purchase agreement. The “as-is” provision states the buyer accepts
the property in its current “as-is” condition.

After the buyer acquires the property, the city refuses to provide utility
services to the residence due to the building and zoning violations.

The buyer demands their money losses from the broker, claiming the broker
breached their general agency duty to disclose conditions of the property
known to the broker before the buyer agreed to purchase.

The broker claims the buyer waived their right to collect money damages
when they signed the purchase agreement with the “as- is” disclaimer.

Does an “as-is” disclaimer shield the broker from liability for the buyer’s losses
caused by the building and zoning violations?

No! The seller’s broker has a general duty owed to all parties to a transaction.
The general duty requires the seller’s broker to disclose all property conditions
known, or ought to have been known, to the seller’s broker due to their

1 Calif. Civil Code §51102 et seq
2 CC81102
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mandated inspection that affect the value and marketability of the property.
The duty is not excused by writing an “as-is” disclaimer into the purchase
agreement in lieu of making the factual disclosures before an agreement is
entered into with the seller. 3

Consider a buyer who makes an offer to purchase a residence. The seller’s
broker is aware of a large structural crack in the foundation of the residence
that is not apparent on a visual inspection. The broker delivers a TDS to the
buyer’s agent, who in turn hands it to the buyer, stating the residence has no
defective conditions. Based on the report, the buyer acquires the property.
[See RPI Form 304]

More than two years later, the buyer discovers the crack. The buyer claims
the seller’s broker is liable for the cost of repairing the foundation since the
broker failed to disclose the crack. The broker claims the buyer's action is
barred by the two-year statute of limitations for misrepresentation since
the broker only owed the buyer the statutory duty to disclose defects which
would be revealed by a visual inspection.

Is the broker liable to the buyer for intentionally misrepresenting the
existence of the crack known to the broker, in spite of the two-year statute of
limitations for negligent misrepresentations?

Yes! The buyer's claim is not time-barred under statutes requiring the broker
to visually inspect and disclose observable defective property conditions.
Liability is imposed on the broker for their intentional misrepresentation, by
omission, of their actual knowledge of a condition of the property not readily
visible when they stated defective conditions did not exist in the seller's TDS.4

Consider a broker who is the exclusive agent of a buyer in the purchase of a
one-to-four unit residential property. Without first receiving a survey or title
report to verify their representations, the broker advises their buyer about
the amount of acreage and the extent of an easement on the property.

The buyer enters into a purchase agreement and acquires the property in
reliance on the broker’s verbal representations about the size and easement
on the property. A further-approval contingency calling for the buyer to
confirm the representations is not included in the purchase agreement.

More than two years after closing, the buyer discovers the acreage and
easement representations made by the broker are false. The property was
worth less than the price paid.

The buyer seeks to recover the difference in property value from the broker.
The broker claims the buyer's recovery is barred by a two-year statute of
limitations for breach of a broker's agency duty toinspect and disclose defects
on one-to-four unit residential property.

3 Katzv. Department of Real Estate (1979) 96 CA3d 895
4 Williams v. Bennet Realtors (1997) 52 CA4th 857
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The buyer claims their action is not time-barred since the two-year statute of
limitations only applies to negligent misrepresentations, not to the recovery
of a loss caused by the broker’s intentional misrepresentations about facts
related to the property’s physical condition.

Is the buyer entitled to recover their loss in property value?

Yes!Thebrokerintentionally misrepresented the property’s size and easement
without first confirming what they consisted of. The two-year statute of
limitation only applies to a broker who inspects the property and, as a result
of the inspection, negligently fails to disclose facts that a reasonably diligent
on-site inspection would have revealed.

Here, the broker made representations as fact without first verifying
the information. Nor did the broker advise the buyer of their source of
information and that the information was not verified. Thus, a three-year
statute of limitations for intentional misrepresentation applies, commencing
on the date the buyer discovers the falsity of the broker’s representation.’

A broker and their agents need to accurately represent the title restrictions,
potential use, and any conditions, covenants and restrictions (CC&Rs)
controlling real estate to a prospective buyer or tenant.

Further, abroker's duty to disclose a known potential future use of a property
extends beyond disclosure of title and zoning conditions.

For example, a buyer is interested in purchasing undeveloped property for
commercial development. The property is located next to a maintenance
yard owned by the state.

The seller’s broker has been previously contacted by the state regarding its
intent to someday acquire the property to expand the maintenance yard
through condemnation, also known as eminent domain.

During purchase negotiations, the buyer asks the seller’s broker if the state is
interested in the property. The seller’s broker informs the buyer the state has
no interest in acquiring the property.

The buyer enters into a purchase agreement with the seller. During escrow,
thebuyerhasplansdrawnand obtainsthenecessary permitsfordevelopment
and construction on the property.

Just before escrow closes, the buyer discovers the state intends to acquire the
property through condemnation.

The buyer proceeds to take title to the property and later grants the property
to the state in a condemnation proceeding.

Here, the seller’s broker is liable for the out-of-pocket losses incurred by the
buyer for their lost use of the property. The broker is also liable for punitive
damages for the intentional failure to disclose the state’s interest in acquiring

5 Field v. Century 21 Klowden-Forness Realty (1998) 63 CA4th 18
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the property. The buyer relied on the broker’s information regarding the
state’s activities when they determined whether the property was suitable
for their future development plans.®

A broker and their agents need to advise a prospective buyer or tenant of
any known material facts that may affect the value or desirability of the
purchased or rented property.

Four categories of conditions contribute to or detract from the value of
property:

« physical condition of soil and improvements;

+ land use and title conditions;

« operating income and expenses; and

« location hazards and surrounding area impact.

For example, a buyer seeks property for investment purposes. The broker
recommends an apartment complex as the source of spendable income and
equity buildup for the buyer.

The broker analyzes the suitability of an income property which is for sale
by preparing an Annual Property Operating Data Sheet (APOD) and
reviewing it with the buyer. [See Form 352 accompanying this chapter]

However, the property’s scheduled rental income is represented to be far
greater than the actual income. Additionally, the broker represents the
property is in excellent physical condition. However, the property requires
extensive renovation due to deferred maintenance.

The broker makes these representations based on information received from
the seller. The broker does not investigate maintenance, expense, and income
records of the property to check the accuracy of the seller’s representations.
Further, the broker does not advise the buyer the seller is the source of the
property information.

Attheurging of the seller, the buyeris dissuaded from inspecting the property
by the broker.

Relying solely on the broker’s representations as to the operating income and
condition of the property, the buyer purchases the property.

After closing, the buyer realizes the operating income is far less than the
scheduled income stated on the property operating statement. The buyer
discovers tenants are delinquent in the payment of rent and incurs extensive
deferred maintenance expenses. These conditions collectively reduce the
projected net spendable income, and in turn the property’s market value.

Eventually, the buyer defaults and loses the property in foreclosure.

6 Storage Services v. Oosterban (1989) 214 CA3d 498
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Form 352

Annual Property
Operating Data ANNUAL PROPERTY OPERATING DATA SHEET

Sheet (APOD)

NOTE: This form is used by an agent when preparing a marketing package for an income property they listed for sale or
Page 1 Of 2 conducting a due diligence investigation of the property for a buyer, to gather rent and expense data for calculating the
property's net operating income (NOI) and estimating its annual reportable income or loss.

DATE: 20 at California.
1. PROPERTY TYPE:
1.1 Location
1.2 APOD figures are estimates reflecting:
a. Current operating conditions.
b. Forecast of anticipated operations,
c. Prepared by
2. INCOME: %
21  Scheduled Rental INCOME . . ... .. ... .. .................coooo ... s 100 o
a. Less: vacancies, discounts and uncollectibles . . (-)$ %
2.2 Effective Rental Income [Lines2.1Less21(8)]........covvvvrnnnnn. $ %
b. OEriNCOME . . . ettt ettt e et i e e (+)$ %
23 Gross Operating INCOME . ... ..........oouuiiersiianniiennnennn. $ %
3. EXPENSES:
31 Electricity .. ... ... e $ %
32 A5 . 3 %
33 Water. .. ... $ %
34 Rubbish...... ... .. .. i $ %
35 INSURANCE . .. ..ottt it $ %
3B TaAXES . ... ... $ %
37 ManagementFee .. ................c.oiiiiiiiinn $ %
3.8 ResidentManager......................iiiann $ %
3.9 Office Expenses/Supplies . ....................... $ Y
310 Advertising ... ... $ %
311 Lawn/Gardening. ....... ...ttt $ %
312 PoolfSpa. .. ... ... s $ Y
313 Janitorial. .. .......... ... $ %
314 Maintenance. . ........... s $ %
3.15 Repairs and Repl WS et $ %
316 CATWIPRONE. ... ..ot $ %
317 Accounting/Legal Fees. . ... .....oveeeeiinnnnnnnn. $ %
318 Creditcardcharges................oiiiuiinean.. $ %
319 e $ %
320 e $ %
3.21 Total Operating Expense [Lines3.1103.20]....................... )% %
4. NET OPERATING INCOME: [Lines 23Less3.21]......covviiiinnnnnnnnann $ %

A broker marketing property as an income-producing investment owes
a duty to a buyer to research and disclose whether the property produces
adequate income to meet expenses.

Alternatively, the broker may include a contingency provision in the
purchase agreement calling for the buyer to confirm the representations or
cancel the agreement prior to closing.

Brokers cannot merely pass on statements made by the seller as to the
property’s condition and income and expenses generated by the property
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Form 352
e PAGE 20F 2— FORM 352 oo ooeesoe ool
5. SPENDABLE INCOME (annual projection): ¢
51  Net Operating Income (enter from Sectiond). .. ...................... $ % Annual Property
Principal Monthly e Due Operating Data
52 Loan Am::;‘: Payment Date Sheet (APOD)
a.  1st (s $ %
b.  2nd|s $ % Page 2 of 2
c. 3rd |3 $ %
5.2  Total Annual Debt Service [Lines 5.2 (a), (b)and (¢)]....... ... (-)% %
53 Spendable Income [Lines 5.1 155 5.3]. . ............vueeenn.. s %
6. PROPERTY INFORMATION:
6.1 Price 5 ; Loan amounts § . Owner's equity $.
6.2  Current vacancy rate or vacant space %.
6.3 Assessor's allocations for depreciation schedule:
Improvements %; Land %, Personal property %.

6.4  Property disclosures:

_ Rental Income Rent Roll available; [See RPI Form 352-1] | need confidentiality agreement.
Rent control restrictions.

. Condition of improvements available: _ by owner [See RPI Form 304-1, L by inspector.
Environmental report available.
Natural Hazard Disclosure Statement available. [See RPI Form 314]

L Soil report available.
Termite report available.

L Building specification available.

STe ~ 0o a0 oD

j-
7. REPORTABLE INCOME/LOSS (annual projection): For Buyer to fill out
7.1 Net Operating Income (NOI) (enter from Section 4) . .~ ... .. ... .. .- cirereinenns 5
7.2 Deductions from NOI

a. Annual interestexpense ... ...............
b. Annual depreciation deduction
C. Total deductions from MOL . . ... ... i e (=%

7.3 Reportable Income/Loss (annual projection). . .. ... ... . i 3

I have reviewed and approve this information.

Broker: Date: , 20

Address: Owner's name:

Phone:

Cell: Signature:

Fax:

Email:
Signature:

FORM 352 03-11 ©2016 RPl — Realty Publications, Inc., P.O. BOX 5707, RIVERSIDE, CA 92517

without first reviewing them for apparent inaccuracies. When property
information is passed on to others, the broker needs to advise them about
the source of the information and any known need for further investigation
into their accuracy. Thus, the broker is liable to the buyer for the buyer’s lost
property value.

7 Fordv.Cournale (1973) 36 CA3d 172
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Verifying
representations
from others

Chapter 13
Summary

Chapter 13
Key Terms

Abrokerofone-to-fourunitresidential propertyisrelieved of theresponsibility
of verifying the representations regarding property conditions they receive
from others and pass on to buyers as long as the source of information is
disclosed to the buyer.

The source of information is typically the seller, the seller’s broker or a home
inspector.®

Further, the broker only has a duty to inspect and disclose material facts
observable or known to them, not to independently verify the claims of
their disclosed source.?

8 CC 882079 et seq.
9 Robinson v. Grossman (1997) 57 CA4th 634

Brokers and agents are to disclose to all parties involved in a real estate
transaction all significant physical aspects of a property which may
affect the property’s market value or a buyer's decision to purchase.
Property disclosures will be made to the buyer before offers are prepared
and prices agreed to.

A broker is obligated to disclose the physical condition of soil and
improvements of a property, the land use and title conditions, the
operating income and expenses of the property, and location hazards
and the impact of the surrounding area. Further, the actual legal size
and boundaries of a property need to be disclosed by a broker. A broker
needs to also accurately represent the title restrictions and potential
future use of real estate to a prospective buyer or tenant.

A broker marketing property as an income-producing investment owes
a duty to a buyer to research whether the property produces adequate
income to meet expenses.

Annual Property Operating Data Sheet (APOD).......cccceeueeee Pg- 89
as-is clause Pg.- 86
eminent domain Pg. 88
further-approval contingency Pg. 87
material fact Pg.- 86
Transfer Disclosure Statement (TDS) Pg. 86

Quiz 4 Covering Chapters 13-17 is located on page 609.
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‘ seller’s agent and
the prospective buyer

After reading this chapter, you will be able to:

+ distinguish an agent’s specific agency duty owed to their client
from the limited general duty they owe to others in a transaction;

+ conduct a due diligence investigation to observe property
conditions adversely affecting value for disclosure to prospective
buyers;

+ protect your seller by ensuring all readily known material facts on
the listed property are disclosed to prospective buyers before the
seller enters into a purchase agreement; and

+ understand the need to qualify your representations in a
transaction when they are opinions and not based on the results
of an investigation into the facts.

fiduciary duty Transfer Disclosure

general duty Statement (TDS)

title conditions

For a further discussion of this topic, see Chapter 22 of Real Estate
Practice.

A seller’s broker and their agents have a special fiduciary agency duty,
owed solely to a seller who has employed the broker, to diligently market
the listed property for sale. The objective of this employment is to locate a
prospective buyer who is ready, willing and able to acquire the property on
the listed terms.

On locating a prospective buyer, either directly or through a buyer’s agent,
the seller's agent owes the prospective buyer, and thus also the buyer’s

Chapter

Learning
Objectives

Key Terms

General duty
to voluntarily
disclose
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fiduciary duty

That duty owed by

an agent to actin

the highest good

faith toward the
principal and not to
obtain any advantage
over their principal
by the slightest
misrepresentation,
concealment, duress or
undue influence.

Transparency
as public
policy
objective

Gathering
facts on
adverse
features

Transfer Disclosure
Statement (TDS)

A mandatory
disclosure prepared
by a seller and given
to prospective buyers
setting forth any
property defects
known or suspected
to exist by the seller,
generically called a
condition of property
disclosure. [See RPI
Form 304]

Real Estate Principles, Second Edition

agent, a limited, non-client general duty to voluntarily provide critical
factual information on the listed property, collectively called disclosures of
material facts.

What is limited about the duty is not the extent or detail to which the
seller's agent may go to provide information, but the minimal quantity of
fundamental information and data about the listed property which the
seller’'s agent will hand to the prospective buyer or the buyer's agent before
the seller enters into a purchase agreement.

The information disclosed by the seller'sagent need only be sufficient enough
initscontentto place the buyer on notice of facts which may havean adverse
effect on the property’s value or interfere with the buyer's intended use.

In California’s public policy pursuit of transparency in property information
between sellers and buyers, the disclosure obligations of the seller’'s agent
to voluntarily inform prospective buyers about the fundamentals of the
listed property act to eliminate asymmetry and power relationships in sales
transactions.

The seller’s agent may not:

+ deliver up less than the minimum level of information to put the buyer
on notice of the property’s fundamentals affecting value;

« give unfounded opinions or deceptive responses in response to
inquiries; or

+ stifle inquiries about the property in a vigorous pursuit of the best
financial advantage possible for the seller (or the seller’s broker).

The methods for gathering adverse facts about a property’s fundamental
characteristics, as well as facts which enhance value, require the seller’s
agent to actively take steps to make specific disclosures when marketing a
one-to-four unit residential property for sale, actions which include:

+ conducting a visual inspection of the property to observe conditions
which might adversely affect the market value of the property, and
then enter any observations of adverse conditions on the seller-
prepared Transfer Disclosure Statement (TDS), also known as a
Condition of Property Disclosure, if not already noted on the TDS by
the seller or if inconsistent with the seller’s disclosures, whether or not
a home inspector’s report has or will be received by the seller [See first
tuesday Form 304];

+ assuring seller compliance with the seller’'s duty to deliver
statements to prospective buyers as soon as possible by providing the
seller with statutory forms at the listing stage to be filled out, signed
by the seller, and returned to the agent for inclusion in the marketing
package to be handed to prospective buyers on their inquiry into
additional property information;

1 Calif. Civil Code §2079



Chapter 14: The seller’s agent and the prospective buyer 95

* reviewing and confirming, without further investigation or
verification by the seller’s agent, that all the information and data in
the disclosure documents received from the seller are consistent with
information and data known to the seller’s agent;

+ advising the seller on risk avoidance procedures by recommending
the seller obtain third-party inspections of the property’s condition
and its components (roof, plumbing, septic, water, etc.), to reduce the
exposure to claims by a buyer who might discover deficiencies in the
property not known to the seller or the seller’'s agent; and

* responding to inquiries by the prospective buyer or buyer's agent
into conditions relating to any aspect of the property with a full and
fair answer of related facts known to the seller's agent which are or
might be considered detrimental to the value of the property.

A seller’s agent'’s statutory duty owed to prospective buyers to disclose facts
about the integrity of the physical condition of a listed one-to-four unit
residential property is limited to prior knowledge about the property and the
observations made while conducting the mandatory visual inspection.

To complete the disclosure process, the seller's agent serves as a conduit
through which property information provided by the seller is filtered before
the seller’s agent passes it on to the prospective buyer.

Accordingly, all property information received from the seller is reviewed
by the seller’s agent for any inaccuracies or untruthful statements known or
suspected to exist by the seller’'s agent. Corrections or contrary statements
by the seller's agent necessary to set the information straight are included
in the document or the document corrected before the information may be
used to market the property and induce prospective buyers to make an offer
to acquire the property.

The extent to which disclosures about the physical condition of the property
will be made is best demonstrated by what the seller'sagentis not obligated
to disclose. All facts adversely affecting value and known to the seller’s
agent will be disclosed — brought to the attention of prospective buyers at the
earliest opportunity.

Ontheotherhand, buyer'sagentsneed tounderstand thatseller'sagents have
no duty to investigate any of the information or data disclosed as provided
by the seller — the seller’s agent need not make an effort to authenticate its
accuracy or truthfulness before passing it on to the prospective buyer.

However, asa minimum effort to be made before handing prospective buyers
information received from the seller, the seller's agent is to:

« review the information received from the seller;

+ include comments about the agent's actual knowledge and
observations made during the visual inspection of the property which
expose the inaccuracies, inconsistencies, false nature or omissions in
the seller’s statements; and

general duty

The duty a licensee
owes to non-client
individuals to act
honestly and in good
faith with up-front
disclosures of known
conditions which
adversely affect a
property’s value. [See
RPI Form 305]

The pass-
through

of filtered
information
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The “dumb
agent” rule
for SFRs

title conditions
Encumbrances such
as liens, conditions,
covenants and
restrictions and
easements which
affect title to property.

Respond fully
and fairly

Vateri

fact

Click to watch

In response
to an inquiry

+ identify the source of the information as the seller.

A seller's agent on a one-to-four unit residential property owes no
affirmative duty to a prospective buyer to gather or voluntarily provide
the prospect with any facts unknown to the seller's agent about:

+ the property’s title conditions [See Chapter 51 and 52];

+ the operating expenses for the property (and any tenant income) the
buyer will experience during ownership;

+ the zoning or other use restrictions which may affect the buyer's
future use of the property, except for the existence of industrial zoning
which affects the property, and nearby military ordnance locations;

+ the income tax aspects of the buyer's acquisition (or seller's
disposition) of the property [See Chapter 72];

+ thesuitability of the property based on the factsdisclosed to actually
meet the buyer's objectives in the acquisition; and

+ information or data on any mixed use of the property.

However, when asked by the prospective buyer orabuyer'sagentaboutany
aspect, feature or condition which relates to the property or the transaction
in some way, the seller's agent is duty-bound to respond fully and fairly
to the inquiry. The response includes material facts known to the seller’s
agent about the subject matter of the inquiry and is free of half-truths and
misleading statements.

Conversely, it is the buyer or the buyer's agent who has a duty to care
for and protect the buyer's best interests in the purchase of property. The
buyer's agent, not the seller’'s agent, is to determine what due diligence efforts
are necessary to learn the extent to which the facts disclosed by the seller’s
agent interfere with the buyer’s expectations for the use and enjoyment of
the property before allowing the buyer to make the decision to purchase or
close escrow.

A seller's agent on a one-to-four unit residential property owes no duty to
a prospective buyer to address the existence, much less the nature, of an
easement located on the listed property since they are public records.

However, when the seller's agent responds to an inquiry by the prospective
buyer by providing information on the easement, the seller’'s agent is to state
fully and fairly, without deceptive or misleading wording, their knowledge
of the easement.

Further, the seller's agent needs to:

+ identify the source of information if they have not confirmed its
accuracy or correctness; or
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« condition the response in such a way as to prevent the prospective
buyer from justifying their reliance on the information without further
investigation.

The buyer's inquiry is entitled to a response based on the seller's agent’s
working knowledge of the underlying facts or identification of the source
of the information given. If the seller's agent lacks sufficient knowledge to
comment, they are duty-bound to say so.

A seller's agent locating a prospective buyer for their client’s one-to-four
unit residential property owes a duty to the prospective buyer to conduct
a reasonably diligent visual inspection of the property for defects which
adversely affect the value of the listed property.

On completing the inspection, the seller's agent is to note on the (seller’s) TDS
any defects observable or known to the seller's agent which are not already
noted by the seller or are inconsistent with the seller’s disclosures. The TDS is
to be handed to prospective buyers as soon as practicable (ASAP).*

However, the visual inspection and investigation of one-to-four unit
residential property by the seller'sagentand the disclosure of their knowledge
and observations excludes other readily available information not already
known to the seller's agent, such as knowledge that may be obtained by:

+ the inspection of areas reasonably and normally inaccessible to the
broker;

+ theinvestigation of off-site areas and areas surrounding the property;
and

+ the inquiry into or review of public records or permits concerning
title or use of the property.?

However, the minimum disclosure rule for seller's agents does not apply to
a buyer’s broker or agents, much less limit the buyer’s agent’s duty to fully
and fairly inform and advise on what investigations the buyer ought to
undertake.

Further, the minimum one-to-four unit inspection and reporting
requirements imposed on seller’s agents excludes the common law duty still
imposed on seller’s agents of other types of property to further investigate and
disclose to buyers or sellers any material facts the agent discovers regarding:

« title conditions;

+ the financial consequences of owning the property, such as the
property’s operating costs; or

+ the tax aspects of the transaction (seller only).

1 CC8§82079etseq.
2 CC82079.3

Minimum
level of
disclosure

Common law
duty
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The one-to-four unit disclosure limitation on seller's agents serves to set a
minimum level of information and data to be disclosed to put the buyer and
the buyer's agent on notice of physical defects in the property which are
observable or known to the seller or the seller’s broker and their agents.

Cha pter 14 A seller's agent owes a limited general duty to any prospective buyer to
voluntarily provide information on the property which may affect its
summary value, collectively called disclosures.

These disclosures are to be sufficient to place the buyer on notice of
facts that may affect the property’s value or the buyer’s use. This non-
fiduciary duty of good faith and fair dealing prevents the seller’'s agent
from exploiting a prospective buyer by:

« providing less than the minimum required disclosures;
+ giving unfounded opinions or deceptive responses; or

+ stifling the buyer’s attempts to learn more about the property.

All property information received from a seller is reviewed by the
seller's agent for inaccuracies or untruthful statements. However, a
seller's agent need not investigate the seller’s claims any further before
using the information to market the property so long as they are not
known to the agent to be false.

A seller's agent owes a duty to the prospective buyer to conduct a
reasonably diligent visual inspection of the property for defects which
adversely affect the value of the listed property. The seller’'s agent notes
on the Transfer Disclosure Statement (TDS) any defects observable or
known to the seller's agent which are not already noted by the seller
or are inconsistent with the seller’s disclosures. The TDS is handed to
prospective buyers as soon as practicable, putting the buyer and the
buyer’s agent on notice of physical defects in the property which are
observable or known to the seller or the seller’'s broker and their agents.

Cha pter 14 fiduciary duty Pg- 94

Key Terms general duty Pg- 95
title conditions Pg. 96

Transfer Disclosure Statement (TDS) Pg. 94

Quiz 4 Covering Chapters 13-17 is located on page 609.
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Condition of property:
the seller’s disclosures

After reading this chapter, you will understand:

+ the affirmative duty a seller and the seller's agent have to
inspect and disclose their observations and knowledge about the
property’s condition to a prospective buyer;

+ thegeneral duty ofthe sellerand seller'sagent owed to prospective
buyers to prepare a Transfer Disclosure Statement (TDS) presenting
known conditions of property improvements with an adverse
effect on value and hand it to a buyer or buyer’s agent before the
seller enters into a purchase agreement; and

+ therole of a home inspection report (HIR) to identify and disclose
property conditions as a warranty of the property’s condition.

home inspection home inspector

For a further study of this discussion, see Chapter 24 of Real Estate
Practice.

The seller of a one-to-four unitresidential property completes and deliverstoa
prospective buyer a statutory form called a Transfer Disclosure Statement
(TDS), more generically called a Condition of Property Disclosure
Statement.’ [See Figure 1, RPI Form 304]

The seller'smandated use of the TDS requires it be prepared with honesty and
in good faith, whether or not a seller’'s agent is retained to review its content.

1 Calif. Civil Code §§1102(a), 1102.3
2 CCS81102.7

Chapter

15

»
@ Click to watch

Learning
Objectives

Key Terms

Mandated on
one-to-four
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When preparing the TDS, the seller sets forth any property defects known or
suspected to exist by the seller.

Any conditions known to the seller which might negatively affect the value
and desirability of the property for a prospective buyer are to be disclosed,
even though they may not be an item listed on the TDS. Disclosures to the
buyer are not limited to conditions preprinted for comment on the form.

Also, the buyer cannot waive delivery of the statutorily-mandated TDS. Any
attempted waiver, such as an “as-is” provision in the purchase agreement, is
void as against public policy.

1 CC8§1102.8
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While it is the seller who prepares the TDS, the TDS is delivered to the buyer
by the agent who directly receives the purchase agreement offer from the
buyer.

The failure of the seller or any of the agents involved to deliver the seller’s
TDS to the buyer will not invalidate a sales transaction after it has closed.
However, the seller and the seller's broker are both liable for the actual
monetary losses incurred by the buyer due to an undisclosed defect known
to them.?

TheTDSis handed to the buyer before the seller accepts a purchase agreement
offer submitted by a buyer. If the TDS is delivered to the buyer after the seller
enters into a purchase agreement, the delivery is untimely in violation of
TDS rules, and the buyer may:

+ cancel the purchase agreement on discovery of undisclosed defects
known to the seller or the seller's agent and unknown and unobserved
by the buyer or the buyer's agent prior to acceptance;3

« make a demand on the seller to correct the defects or reduce the price
accordingly before escrow closes [See RPI Form 150 §11.2]; or

« close escrow and make a demand on the seller for the costs to cure the
defects.4

The TDS is to be delivered to prospective buyer as soon as practicable on
commencement of negotiations. As with the delivery of the Natural Hazard

2 CC81102.13
3 CC81102.3
4 Juev.Smiser (1994) 23 CAgth 312

Figure 1

Form 304
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Demand

to cure an
undisclosed
material
defect

e

Click to watch

Include
a home
inspector

home inspector

A professional
employed by a home
inspection company
to inspect and advise
on the physical
condition of property
improvements in

a home inspection
report for reliance

by the seller, the
seller's agents and the
buyer as a warranty
of the condition of
improvements.

Disclosure Statement (NHDS), which has been dictated by the California
Attorney General to be delivered ASAP, the TDS is delivered before entry into
a purchase agreement.’

Ifthe TDSisbelatedly delivered to the buyer — after the buyerand seller enter
into a purchase agreement — the buyer may elect to cancel the purchase
agreement under a statutory three-day right to cancel. The buyer’s statutory
cancellation right runs for three days following the day the TDS is actually
handed to the buyer (five days if delivered by mail).2

As an alternative remedy to canceling the purchase agreement on receipt of
an unacceptable TDS, the buyer may make a demand on the seller to cure
any undisclosed material defect (affecting value) known to the seller or the
seller’s agent prior to entering into the purchase agreement. If the seller’s
agent knew or is charged with knowledge of the undisclosed defects at the
time the buyer and seller entered into the purchase agreement, the buyer’s
demand to cure the material defect may also be made on the seller’s agent.
[See RPI Form 269]

If the seller will not voluntarily cure the defects on demand, the buyer may
close escrow and recover the cost incurred (or valuation lost) to correct the
defect without concern for the purchase agreement contingency provision
stating the alternative statutory right to cancel the transaction. Defects
known andundisclosed, or inaccurately disclosed, by the seller or the seller’s
agent at the time the seller accepts the buyer’s purchase offer impose liability
on those who knew or are charged with knowledge.

Another alternative for the buyer is to perform on the purchase agreement by
tendering a price reduced by the cost to repair or replace the defects known
to the seller and untimely disclosed or discovered by the buyer while under
contract. [See RPI Form 150 §11.2]

A competent seller's agent will aggressively recommend the seller retain
a home inspector before they market the property. The inspector hired
will conduct a physical examination of the property to determine the
condition of its component parts. On the home inspector's completion of
their examination, a home inspection report (HIR) will be prepared on
their observations and findings, which is forwarded to the seller’s agent. [See
Chapter 21]

A home inspector often detects and reports property defects overlooked by
the seller and not observed during a visual inspection by the seller’s agent.
Significant defects which remain undisclosed at the time the buyer goes
under contract tend to surface during escrow or after closing as claims against
the seller’s broker for deceit. A home inspector troubleshoots for defects not
observed or observable to the seller's agent’s eye.

Calif. Attorney General Opinion 01-406 (August 24, 2001)
CC8§1102.3

Jue, supra

Calif. Business and Professions Code §7195

Bw N e
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Chapter 15: Condition of property: the seller’s disclosures

To greatly reduce the potential of buyer claims, and eliminate to the extent
possible the risk of negligent property improvement disclosures, the HIR is
coupled with preparation of the seller's TDS. Both are presented to buyers
before the seller accepts an offer.

A seller's agent (or seller’'s broker) is obligated to personally carry out a
competent visual inspection of the property. The seller’s disclosures and
defects noted in the HIR are entered on the TDS and reviewed by the seller’s
agent for discrepancies. The seller’'s agent then adds any information about
their knowledge of material defects which have gone undisclosed by the
seller (or the home inspector).

A buyer has two years from the close of escrow to pursue the seller’'s broker
and agent to recover losses caused by the broker’s or agent’s negligent failure
to disclose observable and known defects affecting the property’s physical
condition and value. Undisclosed and unknown defects permitting recovery
are those observable by a reasonably competent broker during a visual on-
site inspection. A seller’s agent is expected to be as competent as their broker
in an inspection.’

However, the buyer will be unable to recover their losses from the seller’s
broker if the seller’'s broker or agent inspected the property and would not
have observed the defect and did not actually know it existed.®

Following their mandatory visual inspection, the seller's broker or agent
needs to make disclosures on the seller’s TDS in full reliance on specific items
covered in a home inspector’s report the seller obtained on the property.
If the HIR is relied on after the seller's agent property inspection when
preparing the TDS and the TDS is later contested by the buyer as incorrect or
inadequate in a claim on the broker, the broker and their agent are entitled
to indemnification — held harmless — from the home inspection company
issuing the report.’

Unless a seller is exempt, sellers of one-to-four unit residential real estate are
required to fill out and furnish buyers with a statutory TDS when entering
into a purchase agreement.®

Transactions which exempt the seller (but not the seller's agent) from
preparing and delivering the statutory TDS to the buyer include transfers:

+ by court order, such as probate, eminent domain or bankruptcy;

« by judicial foreclosure or trustee’s sale;

+ on the resale of real estate owned property acquired by a lender on a
deed-in-lieu of foreclosure, or by foreclosure;

« from co-owner to co-owner;

CC82079.4

CC81102.4(a)

Leko v. Cornerstone Building Inspection Service (2001) 86 CA4th 1109
CC81102

® N o wn
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Mandatory
inspection by
the seller’s
broker

home inspection

A non-invasive
examination of the
mechanical, electrical
and plumbing systems
of a dwelling, as well
as the components of
the structure, such as
the roof, ceiling, walls,
floors and foundations.

Controlled
and exempt
sellers
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« from parent to child;

+ from spouse to spouse, including property settlements resulting from a
dissolution of marriage;

+ Dby taxsale;

« by reversion of unclaimed property to the state; and

+ from or to any government agency.!
The best property disclosure tool for exempt sellers is the preparation and
delivery of the statutory TDS form (and a property inspector’s report) to
prospective buyers or buyer's agents on every type of transaction. If the

transaction is exempt or concerns property other than one-to-four residential
units, the form as a practical matter needs to be used.

1 CC81102.2

The seller of a one-to-four unit residential property completes and
delivers to a prospective buyer a statutory form called a Transfer
Disclosure Statement (TDS), more generically called a Condition of
Property Disclosure Statement. The TDS is given to prospective buyers
to inform them of property conditions that have an adverse effect on
the property’s value.

The failure of the seller or any of the agents involved to deliver the
seller’'s TDS to the buyer will not invalidate a sales transaction after it
has closed. However, the seller and the seller’s broker are both liable for
the actual monetary losses incurred by the buyer due to an undisclosed
defect known to them.

Ifthe TDSis belatedly delivered to the buyer — after the buyer and seller
enter into a purchase agreement — the buyer may elect to cancel the
purchase agreement under a statutory three-day right to cancel. As an
alternative remedy, the buyer may make a demand on the seller to cure
any undisclosed material defect affecting value that was known to the
seller or the seller’s agent prior to entering into the purchase agreement,
or make a demand on the seller for the costs to cure the defects after the
close of escrow.

home inspection Pg. 103
home inspector Pg. 102

Quiz 4 Covering Chapters 13-17 is located on page 609.




Chapter 16: Environmental hazards and annoyances 105

Chapter

Environmental hazards

and annoyances

After reading this chapter, you will be able to: Learning

+ identify man-made environmental hazards which exist on a Objectives
property, such as asbestos-containing building materials, radon
gas or smoke;
+ distinguish environmental hazards which exist off a property,
such as military ordinance sites and airport influence areas;
+ advise on the effect an environmental hazard has on the value
and desirability of a property; and
+ apply the rules for disclosure of environmental hazards to
prospective buyers.

carcinogen hazardous waste Key Terms
environmental hazards

For a further discussion of this topic, see Chapter 30 of Real Estate
Practice.

Environmental hazards are noxious or annoying conditions which are  Noxious man-
man-made hazards, not natural hazards. As environmental hazards, the

conditions are classified as either: made hazards
+ injurious to the health of humans; or .
environmental
+ aninterference with an individual's sensitivities. hazards
Noxious or annoying
In further analysis, environmental hazards which affect the occupant in use man-made conditions
o . : which are injurious
and enjoyment of the property are either: to health or interfere
with an individual’s
+ located on the property; or e~

+ originate from sources located elsewhere.
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Hazards on
the property

The effect
on value and
desirability

Environmental hazards located on the property which pose a direct
health threat on occupants due to construction materials, the design of the
construction, the soil or its location, include:

asbestos-containing building materials and products used for
insulation, fire protection and the strengthening of materials;*

formaldehyde used in the composition of construction materials;>

radon gas concentrations in enclosed, unventilated spaces located
within a building where the underlying rock contains uranium;?

hazardous waste from materials, products or substances which are
toxic, corrosive, ignitable or reactive;*

toxic mold;

smoke from the combustion of materials, products, supplies or
substances located on or within the building;®

security bars which might interfere with an occupant’s ability to exit a
room in order to avoid another hazard, such as a fire;” and

lead. [See Chapter 18]

Environmental hazards located off the property, but which have an
adverse effect on the use of the property due to noise, vibrations, odors or
some other ability to inflict harm, include:

military ordnance sites within one mile of the property;®
industrial zoning in the neighborhood of the property;°

airport influence areas established by local airport land commissions
[See RPI Form 308];*° and

ground transportation arteries which include train tracks and major
highways in close proximity to the property.

Environmental hazards have an adverse effect on a property’s value and
desirability. Thus, they are considered defects which, if known, are disclosed
as material facts: the hazards might affect a prospective buyer's decision to
purchase the property.

The disclosure to prospective buyers of environmental hazards related
to a property known to a seller’'s and seller’'s agent is required on the sale,
exchange or lease of all types of property.

Calif. Health and Safety Code §525915 et seq.
Calif. Civil Code §2079.7(a); Calif. Business and Professions Code §10084.1
CC §2079.7(a); Bus & P C §10084.1
Health & S € §25359.7; Bus & P C §10084.1
Health & S C §826140, 26147
Health & SC§813113.7,13113.8
CC81102.16; Health & SC§13113.9
CC§1102.15
CC81102.17
0 CC881103.4(c), 1353; Bus & P C §11010(b)(13)
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While the disclosure of an environmental hazard is the obligation of the
seller, it is the seller's agent who has the agency duty of care and protection
owed to the seller to place them in compliance with the environmental
hazard disclosure requirements.

Further, and more critically, the seller's agent also has an additional, more
limited duty owed to prospective buyers of the listed property. The seller’s
agent on taking a listing will personally conduct a visual inspection of
the property for environmental hazards (as well as physical defects), and
do so with a level of competence equal to that of their broker. In turn, the
seller's agent uses a Transfer Disclosure Statement (TDS) form to advise
prospective buyers of their observations (and knowledge) about conditions
which constitute environmental hazards.” [See Chapter 15]

To conclude the seller's agent’s disclosure of environmental hazards and
eliminate any further duty to advise the prospective buyer about the
environmental hazards, the seller's agent delivers, or confirms the buyer's
agent hasdelivered a copy of the environmental hazard booklet approved
by the California Department of Public Health (CDPH) to the buyer. Delivery
of the booklet is confirmed in writing through a provision in the purchase
agreement. [See RPI Form 150 §11.6 and Form 316-1]

However, the seller's agent might be subjected to an inquiry by either the
prospective buyer or the buyer’s agent about environmental hazards on or
about the property. Here, the seller’'s agent is duty bound to respond fully
and honestly to the inquiry.

The notice of any environmental hazard to be delivered to a buyer by a seller
is delivered in writing. No special form exists for giving the buyer notice of
environmental hazards, as is provided for natural hazards. Until the real
estate industry or the legislature develops one, the TDS and the purchase
agreement are currently used as the vehicles for written delivery.

The TDS is delivered at the time a prospective buyer inquires further about
a listed property; a counter offer may be needed to make the additional
disclosures covered by purchase agreement provisions.

Some environmental hazards are itemized in the TDS, such as a direct
reference to hazardous construction materials and waste, window security
bars and release mechanisms, and an indirect reference to environmental
noise. [See RPI Form 304 §§A and C]

All other known environmental hazards are added by separate itemization
in the TDS. As for environmental hazards emanating from off-site locations,
they are disclosed through provisions in the purchase agreement since they
are typically known to buyer’s agents who are familiar with the area. [See
RPI Form 150 §11.7]

11 CC §2079

Visual
inspection for
hazards

Method of
disclosure



108 Real Estate Principles, Second Edition

Need and
motivation
for disclosure

Inquiries
documented

Editor’s note — The environmental hazard booklet is not a disclosure
of known defects on the property. The booklet merely contains general
information on a few environmental hazards, none of which might
actually exist on the property. It is voluntarily delivered to the buyer by an
agent, but with no legal mandate to do so. [See RPI Form 316-1]

Regardless of the method of delivery, the seller's agent is to give the
environmental hazard disclosures to the prospective buyer as soon as
practicable, meaning as soon as reasonably possible. As with the
disclosure of natural hazards, the legislature intended for the environmental
hazard disclosures to be made prior to entry into a purchase agreement.!

For the seller’s agent to properly anticipate the need to have the disclosures
available to deliver to prospective buyers, the effort to promptly gather the
information from the seller begins at the moment the listing is solicited and
entered into.

The seller and the seller's agent have numerous good reasons to fully comply
at the earliest moment with the environmental hazard disclosures (as well
as all other property-related disclosures). The benefits of a full disclosure,
up frontand before the seller accepts an offer or makes a counteroffer, include:

+ the prevention of delays in closing;

+ the avoidance of cancellations on discovery under due diligence
investigation contingencies;

+ the elimination of likely renegotiations over price or offsets for
corrective costs due to the seller's agent’s dilatory disclosure or the
buyer’s discovery during escrow;

+ the shortening of the time needed for the buyer to complete their due
diligence investigation; and

+ control by the seller of remedial costs and responsibilities by terms
included in the purchase agreement, not by later offsets or demands by
the buyer or a court.

The seller’s agent needs to document in writing (for the agent'’s file only) the
agent’s inquiry of the seller about environmental hazards which are known
or may be known to the seller. The agent’s list is to itemize:

+ all the environmental hazards which might possibly exist on or about
a property and the construction materials which contain them;

+ the age or date of construction to elicit a review of probable hazardous
construction materials used at the time of construction; and

+ information known about the property on disclosures the seller
received when the seller purchased the property or were brought to
the seller’s attention on any renovation of the property.

1 Attorney General Opinion 01-406 (August 24, 2001)
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Also, the seller's agent’s inquiry into hazardous materials ought to precede
the seller’s preparation of the TDS. Thus, the seller is mentally prepared to
release information about knowledge of defects in the condition of the
property. Finally, the seller’s agent’s visual inspection needs to be conducted
before the seller prepares the TDS so the observations may be discussed.

The seller has no obligation to hire an expert to investigate and report on
whether an environmental hazard is present on or about the property. The
sellerisalsonot obligated to remove, eliminate or mitigate an environmental
hazard, unless the seller becomes obligated under the terms of the purchase
agreement with the buyer.

Itistheseller'sand theseller's agent’'s knowledge about the property which is
disclosed on the TDS. The off-site environmental hazards which affect the use
of the property are generally well known by the buyer's agent for inclusion
in the purchase agreement. If not included in the TDS or the purchase
agreement, a counteroffer by the seller is necessary to disclose — as soon as
possible — the seller’s and the seller’'s agent’s knowledge of environmental
hazards located both on and off the property.

Asbestos is any of a diverse variety of fibrous mineral silicates which are
commercially mined from natural deposits in the earth. In the 1940's
manufacturers began mixing asbestos fibers with substances commonly used
to produce materials for the construction of residential and non-residential
real estate improvements.?

However, asbestos is a known carcinogen. As an occupant of a building
continues to inhale asbestos fiber, they increase their risk of developing
negative health conditions.

Construction materials which contain friable asbestos are those that can be
crumbled, pulverized or reduced to powder by hand pressure when dry.

Construction materials which contain non-friableasbestos cannotbe crushed
by hand pressure. Of course, on the removal of stucco or plaster, the asbestos
may become friable since the material is disturbed and broken down for
removal, creating particles which may become airborne and inhaled.

The seller of a property constructed with asbestos-containing building
materials is under no obligation to investigate or have a survey conducted
to determine the existence of asbestos on the property — whether friable or
non-friable.

Further, the selleris not obligated to remove or clean up any adverse asbestos
condition. However, the condition, if known, will be disclosed. As aresult, a
prospective buyer may well condition the purchase of a property containing
friable asbestos on its clean up and removal by the seller.

2 Health &S C§25925

Asbestos in
construction
materials

carcinogen

A substance which
causes cancer in
human beings.
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Formaldehyde
gas emissions

Radon gas in
soil

Hazardous
waste on site

hazardous waste
Any products,
materials or substances
which are toxic,
corrosive, ignitable or
reactive.

Formaldehydeisacolorless, pungentgascontained in mostorganicsolvents
which are used in paints, plastics, resins, pressed-wood fiberboard materials,
urea-formaldehyde foam insulation (UFFI), curtains and upholstery textiles.
Gas emitted from these materials and products contains formaldehyde.

Formaldehyde is a probable carcinogen which is likely to cause cancer in
humans who inhale the gas emitted by formaldehyde-containing material.

The use of UFFI occurred in construction during the 1970s and was banned
in residential property constructed after 1982. However, formaldehyde
emissions decrease over time. As a result, properties built during the 1970s
and early 1980s with formaldehyde-containing materials give off levels
of formaldehyde no greater than newly constructed homes. Over time,
emissions decrease to undetectable levels. However, an increase in humidity
and temperature will increase the level of emissions.

Radon is a naturally-occurring radioactive gas. It is not visible, cannot be
tasted and has no odor. Radon gas is located in soils with a concentration of
uranium in the rock, e.g., granite or shale, beneath it.

Radon is a known human carcinogen and enters a building from the soil
beneath the structure.

Radon is sucked into ground floor residential space by interior heating on
cold weather days and the use of exhaust fans in the kitchen and bathrooms
since these conditions create a vacuum within the lower area of the structure.

However, Californiaresidencesrarely experience elevated and harmfullevels
of radon gas emission. Radon does appear in approximately one percent
of housing in California. Proper ventilation avoids the buildup of harmful
concentrations of radon in a home or other enclosed space, a function of its
design and operation.

Waste is hazardous if it has the potential to harm human health or the
environment. Hazardous waste isreleased into the environment, primarily
the soil, by the leaking of underground storage tanks, drum containers, poorly
contained landfills or ponds, accidental spills or illegal dumping.

Hazardous waste materials include any product, material or substance which
is toxic, corrosive, ignitable or reactive, such as is generated by oil, gas,
petrochemical and electronics industries, and dry cleaner and print shops.

Information is available to prospective buyers on their inquiry into the
location and status of hazardous waste sites in the vicinity of a home from
the “Cortese list” maintained by the California Environmental Protection
Agency (CalEPA).
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Mold produces spores which become airborne. There are many different
kinds of spores, each having differing effects, if any, on humans. Some may
be a mere annoyance, irritating the sensitivities of an individual. Others
might be a threat to the health of those who inhale them.

The uncertainty of the toxic nature of mold spores has led to a sort of
intellectual moratorium on determining just what kinds of molds have an
adverse or harmful effect on humans.

It has also spawned a number of lawsuits as the unknown nature of “toxic
mold” has been allowed by politicians and lawyers to stir the fears of the
general public.

Sellers are under no obligation to investigate whether the improvements
contain mold. If it is known the structure does contain mold, the seller has
no obligation to determine if the mold is a threat to human health.

The CDPH has not yet set any standards for disclosures regarding the
existence of mold or guidelines for the remediation of mold threats.
However, the CDPH has published multiple consumer-oriented booklets
on mold on its website at www.cdph.ca.gov.

Until uniform disclosure standards are produced and implemented, the
prospective buyer will receive only a generic informational brochure and a
writing from the seller and the seller’s agent in the form of a TDS advising
the buyer of any awareness or knowledge the seller or the seller's agent may
have that mold exists on the property. No common knowledge exists for
sellers or seller’s agents to visually distinguish between harmful and benign
molds.

If the seller is aware of mold, regardless of type, the seller is to disclose any
awareness of the mold’s existence, as well as any other reports or knowledge
about the variety of mold which exists.

Environmental hazards are noxious or annoying conditions which are
man-made hazards, not natural hazards. As environmental hazards, the
conditions are classified as either:

+ injurious to the health of humans; or

- an interference with an individual’s sensitivities.

Environmental hazards are defects which, if known, are disclosed as
material facts as the hazards might affect a prospective buyer's decision
to purchase the property, and on what terms.

The seller’s agent needs to competently conduct a visual inspection of
the property for environmental hazards before preparing the Transfer
Disclosure Statement (TDS) and advise prospective buyers of their
observations (and knowledge) about conditions which constitute
environmental hazards. The notice of any environmental hazard

Mold: the
rogue in
vogue

Chapter 16
Summary
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to be delivered to a buyer by a seller is delivered in writing. The TDS
and purchase agreement are currently used as the vehicles for written
delivery. Further, the seller's agent delivers, or confirms the buyer's
agent has delivered a copy of the environmental hazard booklet
approved by the California Department of Public Health (CDPH) to the
buyer.

The seller has no obligation to hire an expert to investigate and report on
whether an environmental hazard is present on or about the property.
It is the seller’s and the seller’s agent’s knowledge about the property
which is disclosed on the TDS.

carcinogen Pg. 109
environmental hazards Pg. 105
hazardous waste Pg.110

Quiz 4 Covering Chapters 13-17 is located on page 609.
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Chapter

Natural hazard disclosures

by the seller’s agent
T

After reading this chapter, you will be able to: Learning

+ identify the various types of natural hazards which need to be Obiectives
disclosed as related to value and desirability;

« comply with mandated disclosures of natural hazards on all types
of property; and

+ avoid liability by the use of a natural hazard expert to investigate
the public record for known hazards.

Alquist-Priolo Maps restoration Key Terms
natural hazards termination

Natural Hazard Disclosure
(NHD) Statement

For a further discussion of this topic, see Chapter 28 of Real Estate
Practice.

Natural hazards come with the location of a parcel of real estate, not with | unified

the man-made aspects of the property. Locations where a property might be .

subject to natural hazards include: disclosure for
+ special flood hazard areas, a federal designation; all sales

+ potential flooding and inundation areas;

o : 3 : . natural hazards
very high fire hazard severity zones; Risheioliioand
- wildland fire areas; property which exist
in nature due to a
« earthquake fault zones; and property’s location.

» seismic hazard zones.!

1 Calif. Civil Code §1103(c)
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Natural Hazard
Disclosure (NHD)
Statement

A report provided by a
local agency or NHD
vendor and used by
sellers and seller’s
agents to disclose
natural hazards which
exist on a property
held out for sale. [See
RPI Form 314]

The NHD form
for uniformity

[ ———

B Click to watch

Hazards limit a buyer's ablii

‘@“H Natural Hazard

Real Estate Principles, Second Edition

The existence of a hazard due to the geographic location of a property affects
its desirability, and thus its value to prospective buyers. Hazards, by their
nature, limit a buyer’s ability to develop the property, obtain insurance or
receive disaster relief.

Whether a seller lists the property with a broker or markets the property
themselves, the selleris to disclose to prospective buyers any natural hazards
known to the seller, including those contained in public records.

To unify and streamline the disclosure by a seller (and in turn the seller’s
agent) for a uniform presentation to buyers concerning natural hazards
which affect a property, the California legislature created a statutory form
entitled the Natural Hazard Disclosure (NHD) Statement. [See Form 314
accompanying this chapter]

The NHD form is used by a seller and the seller’s agent for their preparation
(or acknowledgement on the form prepared by an NHD expert of their
review) and disclosure of natural hazard information. The form is to include
information known to the seller and seller’s agent (and the NHD expert) and
readily available to them as shown on maps in the public records of the local
planning department.? [See Form 314]

Actual use of the NHD Statement by sellers and their agents is mandated
on the sale of all types of properties, with some sellers (but not agents)
being excluded. While some sellers need not use the form when making the
NHD disclosures, agents are never excluded. Thus, the form, filled out and
signed by the seller (unless excluded) and the seller’s agent (never excluded),
is included in marketing packages handed to prospective buyers seeking
additional information on every type of property.

Editor’s note — Any attempt by a seller or seller's agent to use an “as-is”
provision or otherwise provide for the buyer to agree to waive their right to
receive the seller's NHD statement is void as against public policy.3

However, sellers who are excluded from using the form still need to make the
disclosures referenced in the NHD. Use of the NHD form to make property
disclosures is not required on:

+ court-ordered transfers or sales;

» deed-in-lieu of foreclosures;

+ trustee’s sales;

+ lender resales after foreclosure or a deed-in-lieu;

+ estates on death;

+ transfers between co-owners;

« transfers to relatives/spouses; or

+ transfers to or by governmental entities.*

2 CC81103.2
3 CC&1103(d)
4 CC81103.1(a)
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Delivery of the hazard information, whether disclosed by the use of one form
or another, is not optional. Disclosure of a natural hazard is mandated on
all types of property.s

All sellers, and any seller’s or buyer’s agents involved, have a general duty
owed to prospective buyers to disclose conditions on or about a property
which are known tothem and might adversely affect the buyer's willingness
to buy or influence the price and terms of payment the buyer is willing to
offer.

Natural hazards, or the lack thereof, irrefutably affect a property’s desirability,
and thus value to a prospective buyer.

If a hazard is known to any agent (as well as the seller) or noted in public
records, it is to be disclosed to the prospective buyer before they enter into a
purchase agreement on the property. If not disclosed, the buyer may cancel
the transaction, called termination. And if the transaction has closed
escrow, the buyer may rescind the sale and be refunded their investment,
called restoration.t

The need for an NHD when a prospective buyer is located, an anticipation
held by every seller's agent on taking a listing, requires the NHD to be
prepared, signed and part of the property marketing package.

Natural hazard information is obtained from the public records. If not
retrieved by someone, the seller and seller's agent cannot make their required
disclosures to prospective buyers.

To obtain the natural hazard information, the seller and the seller’'s agent
are required to exercise ordinary care in gathering the information. They
may gather the information themselves or the seller may employ an NHD
expert to gather the information. When an expert is employed, the expert
prepares the NHD form for the seller and the seller’s agent to review, add any
comments, sign and have ready for delivery to prospective buyers.’

Thus, the seller and seller's agent may obtain natural hazard information:

+ directly from the public records themselves; or
+ by employing a natural hazard expert, such as a geologist.

For the seller and the seller’s agent to rely on an NHD report prepared by
others, the seller’'s agent need only:

* requestan NHD report from a reliable expert in natural hazards, such
as an engineer or a geologist who has studied the public records;

* review the NHD form prepared by the expert and enter any actual
knowledge the seller or seller's agent may possess; and

5 CC81103.1(b)
6 Karoutasv. HomeFed Bank (1991) 232 CA3d 767
7 CCS81103.4(a)
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termination

The cancellation of

a transaction before
escrow has closed or a
lease has ended.

restoration

The return of funds
and documents

on a rescission of a
purchase agreement or
transaction sufficient
to place all the parties
in the position they
held before entering
into the agreement or
closing the transaction.

Investigating

the existence

of a hazard
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Form 314

Natural Hazard NATURAL HAZARD DISCLOSURE STATEMENT
D|SC|Osure Prepared by: Agent F'l'IDI:Ie
Statement Broker Email

NOTE: This form is used by a seller, seller's agent and third-party contractor when a report on the natural hazards
affecting a property is prepared for inclusion in a property marketing package, to disclose natural hazards of a property to
prospective buyers for their review on commencement of negotiations as mandated.

DATE: 20 ,at California.

This disclosure statement is prepared for the following:
Seller's listing agreement [See RPI Form 102]
Purchase agreement [See RPI Form 150-159]
Counteroffer [See RPI Form 180]

Page 1 and 2

dated 20 ,at California,

entered into by as the
regarding real estate referred to as

Natural Hazard Disclosure Statement:
Seller and Seller's Agent(s) or a third-party consultant disclose the following information with the knowledge that even
though this is not a warmranty, prospective buyers may rely on this information in deciding whether and on what terms to
purchase the subject property.
Seller hereby authorizes any agent(s) representing any principal(s) in this action to provide a copy of this statement to any
rson or entity in connection with any actual or anticipated sale of the property.
THE FOLLOWING ARE REPRESENTATIONS MADE BY SELLER AND SELLER'S AGENT(S) BASED ON THEIR
KNOWLEDGE AND MAPS DRAWN BY THE STATE AND FEDERAL GOVERNMENT. THIS INFORMATION IS A
DISCLOSURE AND IS NOT INTENDED TO BE PART OF ANY CONTRACT BETWEEN BUYER AND SELLER.

THIS REAL PROPERTY LIES WITHIN THE FOLLOWING HAZARDOUS AREA(S): (Check appropriate response)
1. A SPECIAL FLOOD HAZARD AREA (Any type Zone “A" or “V") designated by the Federal Emergency Management

Agency.
Yes, No, Do not know/information not available from local jurisdiction

2. AN AREA OF POTENTIAL FLOODING shown on an inundation map pursuant to Section 8589.5 of the Govemnment
Code.

Yes, No, Do not know/information not available from local jurisdiction

3. AVERY HIGH FIRE HAZARD SEVERITY ZOME pursuant to Section 51178 or 51179 of the Government Code. The
owner of this property is subject to the maintenance requirements of Section 51182 of the Government Code.

Yes, No,

4. AWILDLAND AREA THAT MAY CONTAIN SUBSTANTIAL FOREST FIRE RISKS AND HAZARDS pursuant to Section
4125 of the Public Resources Code. The owner of this property is subject to the maintenance requirements of Section
4291 of the Public Resources Code. Additionally, it is not the state’s responsibility to provide fire protection services
to any building or structure located within the wildlands unless the Department of Forestry and Fire Protection has
entered into a cooperative agreement with the local agency for those purposes pursuant to Section 4142 of the Public
Resources Code.

Yes___ No____

5. AN EARTHQUAKE FAULT ZONE pursuant to Section 2622 of the Public Resources Code.
Yes____No____

6. ASEISMIC HAZARD ZONE pursuant to Section 2696 of the Public Resources Code.
Yes (Landslide Zone)__ Yes (Liquefaction Zone)___
MNo____ Map not yet released by state____

------------------------------------------------------------- PAGE 1 OF 2 — FORM 314 - <<

* sign the NHD Statement provided by the NHD expert and deliver it
with the NHD report to prospective buyers or buyer's agents.t

When prepared by an NHD expert, the NHD report needs to also note
whether the listed property is located within two miles of an existing or
proposed airport, an environmental hazard zone called an airport influence
area or airport referral area.

8 CC81103.2(f)(2)
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Form 314

............................................................. PAGE 2OF 2 — FORM 314 connnnnnnsnasnssnssssssssmssnssssssssassnmsmssssssnsnssnns

THESE HAZARDS MAY LIMIT YOUR ABILITY TO DEVELOP THE REAL PROPERTY, TO OBTAIN INSURANCE OR TO
RECEIVE ASSISTANCE AFTER A DISASTER.

Natural Hazard

THE MAPS ON WHICH THESE DISCLOSURES ARE BASED ESTIMATE WHERE NATURAL HAZARDS EXIST. THEY ARE Disclosure
NOT DEFINITIVE INDICATORS OF WHETHER OR NOT APROPERTY WILL BE AFFECTED BY A NATURAL DISASTER.
BUYER(S) AND SELLER(S) MAY WISH TO OBTAIN PROFESSIONAL ADVICE REGARDING THOSE HAZARDS AND Statement
OTHER HAZARDS THAT MAY AFFECT THE PROPERTY.
Check only one of the following:

Seller and their agent represent that the information herein is true and correct to the best of their knowledge as of Page P Of 2

the date signed by Seller and Seller's Agent.

Seller and their agent acknowledge that they have exercised good faith in the selection of a third-party report
provider as required in Civil Code Section 1103.7, and that the representations made in this Natural Hazard
Disclosure Statement are based upon information provided by the independent third-party disclosure provider as
a substituted disclosure pursuant to Civil Code Section 1103.4. Neither Seller nor their agent has independently
verified the information contained in this statement and report or is personally aware of any errors or inaccuracies in the
information contained on the statement. This statement was prepared by

Third-Party Disclosure Provider Date
Date: 20 Date:, 20,
Seller's
Seller: Broker; BRE #
Seller: Seller: BRE #

Buyer represents that they have read and understand this document. Pursuant to Civil Code Section 1103.8, the
representations made in this Natural Hazard Disclosure Statement do not constitute all of Seller's or Seller's Agent's
disclosure obligations in this transaction.

Buyer: Date:
Buyer: Date:
FORM 314 11-13 ©2016 RPI — Realty Publications, Inc., P.O. BOX 5707, RIVERSIDE, CA 92517

The buyer's occupancy of property within the influence of an airport facility
may be affected by noise and restrictions, now and later, imposed on the
buyer's use as set by the airport’s land-use commission.?

Also, the expert’s report is to note whether the property is located within
the jurisdiction of the San Francisco Bay Conservation and Development
Commission.

9 (CC81103.4(c)
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Broker uses
experts to
limit liability

Documenting
compliance
with NHD law

The Natural Hazard Disclosure scheme encourages brokers and their agents
to use natural hazard experts to gather and report the information available
to all from the local planning department rather than do it themselves. The
use of an expert to gather information from the public record and prepare the
report relieves the seller’'s agent of any liability for errors not known to
the agent to exist.

While an agent is not mandated to use of an expert, the practice is prudent
as a risk mitigation step undertaken to manage liability on sales listings. The
other NHD risk for seller’s agents is eliminated by the timely delivery of the
NHD to prospective buyers before going under contract.

Neither the seller nor any agent, whether the seller’s or the buyer’s agent,
is liable for the erroneous preparation of an NHD Statement they have
delivered to the buyer, if:

+ the NHDreportand formisprepared by an expertin natural hazards,
consistent with professional licensing and expertise; and

+ theseller and seller's agent used ordinary care in selecting the expert
and in their review of the expert’s report for any errors, inaccuracies
and omissions of which they have actual knowledge.*

Caution: The seller's agent’s dilatory delivery of an expert's NHD to
the buyer or the buyer's agent, after the offer has been accepted, will not
protect the broker from liability for the buyer's lost property value due
to the nondisclosure before acceptance. If the agent knew or ought to
have known of a natural hazard noted in the readily available planning
department’s parcel list, the agent is exposed to liability.

Compliance by the seller and seller’s agent to deliver the NHD Statement
to the buyer is required to be documented by a provision in the purchase
agreement.’ [See RPI Form 150 §11.5]

However, when the seller’s agent fails to disclose a natural hazard and then
providesin the purchase agreement for the compliance to be an untimely “in
escrow” disclosure, the seller is statutorily penalized.

Thebuyeronanin-escrow disclosure afterenteringintoa purchase agreement
and as an alternative to a money claim, has a statutory remedy allowing
them to terminate the purchase agreement and avoid the transactions by
exercising:
« athree-dayrightof cancellation when the NHD Statement was handed
to the buyer; or
+ afive-day right of cancellation when the NHD Statement was mailed
to the buyer.*

Further, delivery of the NHD after acceptance of an offer imposes liability
on the seller and seller’s agent, but not the buyer’s agent. Liability is based

10 CC§81103.4(a), 1103.4(b)
11 CC8§1103.3(b)
12 CC§1103.3(0)
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on any money losses (including a reduced property value) inflicted on the
buyer by an untimely in-escrow disclosure for those buyers who chose not
to exercise their right to cancel and instead proceed with performance of the
agreement and close escrow before demanding restitution.

It is the buyer’'s agent who has the duty to hand the buyer the NHD
Statement the buyer's agent receives from the seller or the seller’'s agent,
called delivery.*

The buyer’s agent, on receiving the NHD form from the seller’s agent, owes
the buyer a special agency duty to care for and protect the buyer’s best
interest. This is accomplished by reviewing the NHD Statement themselves
for any disclosure which might affect the property’s value or its desirability
for the buyer. The buyer’s agent then delivers the NHD to the buyer and
makes any recommendations or explanations they may have regarding
the adverse consequences of its content.’s

If the buyer does not have a broker, the seller's agent is responsible for
delivering the NHD Statement to the prospective buyer.

The task of explaining the consequence of living with a natural hazard is the
duty of a buyer’s agent. If the buyer is not represented by an agent, the buyer
undertakes the duty to protect themselves and investigate the consequences
of the NHD information handed to them.

Delivery may be in person or by mail. Also, delivery is considered to have
been made if the NHD is received by the spouse of the buyer.*

Sellers occasionally actas “For Sale By Owners”(FSBOs) and directly negotiate
a sale of their property with buyers and buyer's agents. Here, the seller is
responsible for preparing or obtaining an NHD statement and delivering the
NHD Statement to the prospective buyer - prior to entering into the purchase
agreement.

A seller's NHD Statement is not a warranty or guarantee by the seller
or seller's agent of the natural hazards affecting the property. The NHD
Statement is a report of the seller’s and seller’s agent’s (or the NHD expert’s)
knowledge (actual and constructive) of any natural hazards affecting the

property.

As a matter of proper practice, the purchase agreement offer includes a
copy of the seller's NHD Statement as an addendum (along with all other
disclosures), noting the transaction was entered into in compliance with
NHD (and TDS) law.

13 CC8§1103.13; Jue v. Smiser (1994) 23 CA4th 312
14 CC81103.12(a)

15 CC881103.2,1103.12

16 CC§1103.10

Delivery of
the NHD to
the buyer

No warranty,
just
awareness
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Other
disclosure
statements
distinguished

The natural
hazards
disclosed

Flood zones

The NHD Statement handed to a prospective buyer is unrelated to the
environmental hazards and physical deficiencies in the soil or property
improvements. These hazards are disclosed by use of the Transfer Disclosure
Statement (TDS) and provisions in the purchase agreement. [See RPI Form
304 §C(1); see Chapter 16]

The NHD Statement discloses risks to life and property which existin nature
due to the property’s location, risks known and readily available from the
public records (planning department).

Sellers and seller’s agents of any type of real estate are to disclose whether
the property is located in:

« an area of potential flooding;

+ avery high fire hazard severity zone;

+ astate fire responsibility area;

+ an earthquake fault zone; and

+ aseismic hazard zone."”

Editor's note — The following discussion details these different hazards
which are disclosed on the NHD Statement.

Investigating flood problems was facilitated by the passage of the National
Flood Insurance Act of 1968 (NFIA).

The NFIA established a means for property owners to obtain flood insurance
with the National Flood Insurance Program (N FIP). The Federal Emergency
Management Agency (FEMA) is the administrative entity created to police
the NFIP by investigating and mapping regions susceptible to flooding.

Any flood zone designated with the letter “A” or “V”is a special flood hazard
area and is to be disclosed as a natural hazard on the NHD Statement. [See
Form 314 §1]

Zones “A” and “V” both correspond with areas with a 1% chance of flooding
in any given year, called 100-year floodplains, e.g., a structure located within
a special flood hazard area shown on an NFIP map has a 26% chance of
suffering flood damage during the term of a 30-year mortgage.

However, Zone “V” is subject to additional stormn wave hazards.
Both zones are subject to mandatory flood insurance purchase requirements.

Information about flood hazard areas and zones come from:

+ city/county planners and engineers;
« county flood control offices;
+ local or regional FEMA offices; and

17 CC8§1103.2
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« the U.S. Corps of Engineers.

Another flooding disclosure which needs to be made on the NHD Statement
arises when the property is located in an area of potential flooding. [See
Form 314 §2]

An area of potential flooding is a location subject to partial flooding if
sudden or total dam failure occurs. The inundation maps showing the
areas of potential flooding due to dam failure are prepared by the California
Governor's Office of Emergency Services.*®

Once alerted by the seller’'s agent to the existence of a flooding condition, the
buyer’s agent is to inquire further to learn the significance of the disclosure
to the buyer.

Areas in the state which are subject to significant fire hazards have been
identified as very high fire hazard severity zones. If a property is located
in a very high fire hazard severity zone, a disclosure needs to be made to the
prospective buyer. [See Form 314 §3]

The city, county or district responsible for providing fire protection have
designated, by ordinance, very high fire hazard severity zones within their
jurisdiction.*

The fire hazard disclosure on the NHD form mentions the need to maintain
the property. Neither the seller nor the seller’s agent need to explain the
nature of the maintenance required or its burden on ownership. Advice
to the buyer on the type of maintenance and the consequences of owning
property subject to the maintenance are the duties of the buyer's agent, if
they have an agent.

If a property isin an area where the financial responsibility for preventing or
suppressing fires is primarily on the state, the real estate is located within a
State Fire Responsibility Area.®

Notices identifying the location of the map designating State Fire
Responsibility Areas are posted at the offices of the county recorder, county
assessor and the county planning agency. Also, any information received by
the county after receipt of a map changing the State Fire Responsibility Areas
in the county needs to be posted.>

If the property is located within a wildland area exposed to substantial
forest fire risks, the seller or the seller's agent is to disclose this fact. If the
property is located in a wildland area, it requires maintenance by the owner
to prevent fires.>> [See Form 314 84]

18 Calif. Government Code §8589.5(a)
19 GovC8§51179

20 Calif. Public Resources Code §4125(a)
21 Pub Res C§4125(c)

22 Pub ResC§4136(a)

Very high fire
hazard

State Fire
Responsibility
Area
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Earthquake
fault zones

Alquist-Priolo Maps
Maps which identify
earthquake fault

areas available from
the State Mining and
Geology Board and
the city or county
planning department.

Seismic
hazards

In addition, the NHD Statement advises the prospective buyer of a home
locatedina wildlandareathatthe state hasnoresponsibility for providing
fire protection services to the property, unless the Department of Forestry
and Fire Protection has entered into a cooperative agreement with the local
agency. No further disclosure about whether a cooperating agreement exists
need be made by the seller or seller’s agent. [See Form 314 §4]

However, if property disclosures place the property in a wildland area, the
buyer's agent has the duty to advise the buyer about the need to inquire and
investigate into what agency provides fire protection to the property.

To assist seller’s agents in identifying whether the listed property is located
in an earthquake fault area, maps have been prepared by the State Geologist.

The State Mining and Geology Board and the city or county planning
department have maps available which identify special studies zones, called
Alquist-Priolo Maps.

The maps are used to identify whether the listed property is located within
one-eighth of a mile on either side of a fault.

Also, the NHD Statement requires both the seller and the seller's agent
to disclose to a prospective buyer or the buyer's agent whether they have
knowledge the property is in a fault zone. [See Form 314 §5]

A Seismic Hazard Zone map identifies areas which are exposed to
earthquake hazards, such as:

+ strong ground shaking;
« ground failure, such as liquefaction or landslides;*
+ tsunamis;* and
+ dam failures.®
If the property for sale is susceptible to any of the earthquake (seismic)

hazards, the seismic hazard zone disclosure on the NHD Statement is to be
marked “Yes.” [See Form 314 §6]

Seismic hazard maps are not available for all areas of California. Also, seismic
hazard maps do not show Alquist-Priolo Earthquake Fault Zones. The
California Department of Conservation creates the seismic hazards maps.

If the NHD indicates a seismic hazard, the buyer’s agent is to then determine
which type of hazard, the level of that hazard and explain the distinction
to the buyer, or be certain someone else does. The seller’s agent has no such
affirmative obligation to explain the impact of the disclosures to the buyer.

23 Pub Res C §2622
24 Pub Res C §2692(a)
25 Pub Res C §2692.1
26 Pub Res C §2692(c)
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For example, property located in Seismic Zone 4 is more susceptible to strong
ground shaking than areas in Zone 3. But which zone the property is located
in is a question the buyer’s agent needs to answer. Most of California is in
Zone 4, except for the southwest areas of San Diego County, eastern Riverside
and San Bernardino Counties, and most of the Northern California Sierra
Counties.

Homesin Zone 4 are able to be damaged even from earthquakes which occur
a great distance away.

Ground failure is a seismic hazard which refers to landslides and
liquefaction. Liquefaction occurs when loose, wet, sandy soil loses its strength
during ground shaking. Liquefaction causes the foundation of the house to
sink or become displaced. The condition is prevalent in tidal basins which
are fills.

A tsunami is a large wave caused by an earthquake, volcanic eruption or
an underwater landslide. Coastal areas are the ones at risk for loss of property
and life.

Dam failure results in flooding when an earthquake ruptures a dam which
serves as a reservoir. The city or county planning department has maps
showing areas which will be flooded if a local dam fails.

Areas susceptible to inundation due to dam failure caused by an earthquake
are also noted on the NHD Statement as a potential flooding area.

Manifestations
of seismic
hazards
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Chapter 17
Summary

Chapter 17
Key Terms

The existence of a hazard due to the geographic location of a property
affects its desirability, and thus its value to prospective buyers. A seller
of property is to disclose any natural hazards affecting the property
known to the seller, as well as those contained in public records to the
buyer. Natural hazards are disclosed using the statutory Natural Hazard
Disclosure Statement (NHD).

The NHD Statement discloses risks to life and property which exist in
nature due to the property’s location, risks known and readily available
from the public records (planning department) and are unrelated to the
risks to life and property from man-made physical and environmental
conditions disclosed by a TDS. The NHD assists buyers determine
whether they are to buy the property, and if so, on what price and on
what terms.

To obtain the natural hazard information to disclose to prospective
buyers, a seller and their agent consult publically available records
themselves. The use of an expert to gather information from the public
record and prepare the report relieves the seller’'s agent of any liability
for errors not known to the agent to exist.

Sellers and seller'sagents of any type of real estate are to disclose whether
the property is located in:

« an area of potential flooding;

+ avery high fire hazard severity zone;

+ astate fire responsibility area;

« an earthquake fault zone; and

* aseismic hazard zone.

Alquist-Priolo Maps Pg. 122
natural hazards Pg. 113
Natural Hazard Disclosure (NHD) Statement ........cccccecnnnee Pg.114
restoration Pg. 115
termination Pg. 115

Quiz 4 Covering Chapters 13-17 is located on page 609.
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Lead-based paint
disclosures

After reading this chapter, you will be able to:

« usethefederal lead-based paint (LBP) disclosure to timely disclose
the existence of a lead-based paint hazard on residential properties
built prior to 1978;

+ determine when to deliver the LBP disclosure to a buyer; and

+ advise owners and buyers on the conditions of the LBP disclosure.

lead-based paint lead-based paint hazard

For a further discussion of this topic, see Chapter 31 of Real Estate
Practice.

An agent, prior to meeting with the owner to list an older SER property for
sale, gathers facts about the property, its ownership and its likely market
value.

As the first step, the agent pulls a property profile on the SER from a title
company website. On receipt of the profile, the agent confirms their suspicion
that the structure was built prior to 1978. The agent is now aware the
property is the target of separate state and federal environmental protection
disclosure programs designed to prevent the poisoning of children by the
presence of lead-based paint.

The agent meets with the owner to review the requisite listing and
marketing requirements laid down by the agent’s broker. To prepare for
the meeting, the agent fills out the listing agreement and attaches all the
information disclosure forms needed to properly market the property and
locate a buyer, called a listing package.

Chapter

18

7819781978197
Q7781 9781978197

81778197819

Learning
Objectives

Key Terms

Crystal clear
transparency

lead-based paint
Any surface coating
containing at least 1.0
milligram per square
centimeter of lead, or
0.5% lead by weight.
[See RPI Form 313]
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Disclosed on
two forms

Seller’s
agent insures
compliance

lead-based paint
hazard

Any condition that
causes exposure

to lead from lead-
contaminated dust,
soil or paint which
has deteriorated to
the point of causing
adverse human health
effects. [See RPI Form
313]

Real Estate Principles, Second Edition

Among other informational forms for this pre-1978 SFR property, the agent
includes two forms which address lead-based paint conditions on the

property:

+ the Federal Lead-based Paint (LBP) disclosure [See RPI Form 313
accompanying this chapter]; and

« the California Transfer Disclosure Statement (TDS). [See RPI Form
304]

On review of the listing agreement with the owner, the agent explains the
owner'’s legal obligation, owed to prospective buyers and buyer's agents,
to provide them with all the information:

+ known to the owner or readily available to the owner’'s agent on
observation or inquiry; and

+  which might adversely affect the value of the property.

A full disclosure to the prospective buyer about adverse conditions on
the property does not entail a review or explanation by the seller's agent
about their effect on the buyer or the property once the facts are disclosed.
Application of the facts disclosed and the potential consequences flowing
from the facts which may affect the prospective buyer's use, possession
or ownership of the property are not among the seller's agent’s duties of
affirmative disclosure.

However, federal LBP rules do require the seller’'s agent to advise the owner
about the requirements for disclosures to be made to prospective buyer before
they enter into a purchase agreement. It is the seller's agent who insures
compliance by the owner before entering into a purchase agreement.

Editor’s note — The owner has no obligation to have the property inspected
or a report prepared on the presence of lead-based paint or any lead-based
paint hazards. Also, the owner need not perform any corrective work to
clean up oreven eliminate the lead-based paint conditions, unless agreed to
with the buyer.*

Thus, the owner cooperates in the LBP disclosure and their agent’s other
marketing efforts by:

«+ filling out and signing the federal LBP disclosure form required on all
pre-1978 residential construction [See Form 313];

« filling out and signing the TDS containing the lead-based paint,
environmental and other property conditions [See RPI Form 304];

+ making a physical home inspection report available to prospective
buyers as an attachment to the TDS form; and

« providing the seller's agent with copies of any reports or documents
containing information about lead-based paint or lead-based paint
hazards on the property.

1 24 Code of Federal Regulations §35.88(a); 40 CFR §745.107(a)
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Lead-based paint, defined as any surface coating containing at least 1.0
milligram per square centimeter of lead, or 0.5% lead by weight, was banned
by the Federal Consumer Product Safety Commission in 1978.

A lead-based paint hazard is any condition that causes exposure to lead
from lead-contaminated dust, soil or paint which has deteriorated to the
point of causing adverse human health effects.

The LBP disclosure form includes the following:

+ the Lead Warning Statement as written in federal regulations [See
Form 313 81];

« the owner's statement disclosing the presence of known lead-based
paint hazards or the owner’s lack of any knowledge of existing lead-
based paint [See Form 313 §2];

+ a list of records or reports available to the owner which indicates a
presence or lack of lead-based paint, which have been handed to the
seller’'s agent [See Form 313 §2.2];

+ the buyer's statement acknowledging receipt of the LBP disclosure,
any other information available to the owner and the lead hazard
information pamphlet entitled Protect Your Family From Lead in
Your Home [See Form 313 §3.1; see RPI Form 316-1];

+ the buyer'’s statement acknowledging the buyer has received a 10-day
opportunity to inspect the property or has agreed to reduce or waive
the inspection period [See Form 313 §3.2];

+ the seller's agent’s statement noting the owner has been informed of
the owner’s disclosure requirements and that the agent is aware of
their duty to ensure the owner complies with the requirements [See
Form 313 §4]; and

+ thesignatures of the owner, buyer and seller’s agent.4

The owner and the seller’'s broker each keep a copy of the disclosure statement
for at least three years from the close of escrow on the sales transaction.’

Further, the disclosure form is to be written in the language of the purchase
agreement. For example, if the purchase agreement is in Spanish, then the
LBP disclosure will also be in Spanish.®

A prospective buyer of a residence built prior to 1978 is put on notice of
LBP conditions by handing them the disclosure forms before they make an
offer. The disclosures advise them they have a 10-day period after their offer

24 CFR §35.86; 40 CFR §745.103

24 CFR §35.86; 40 CFR §745.103

24 CFR §35.92(a)(7); 40 CFR §745.113(a)(7)
24 CFR §35.92(c); 40 CFR §745.113(c)

24 CFR §35.92(a); 40 CFR §745.113(a)

o A W N
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Form 313 LEAD-BASED PAINT DISCLOSURE
On Sale of Real Estate

Lead-B d NOTE: This form is used by an owner's agent when selling or leasing a residential unit built before 1978 and complying
€ad-base with lead-based paint disclosure laws, to notify the buyer or tenant whether lead-based paint or lead-based paint hazards

: : are known to the owner to be present on the property and give the buyer and tenant an opportunity to conduct a risk
Paint Disclosure or inspection of the property.

PROPERTY ADDRESS:
Items left blank or unchecked are not applicable.
1. Lead Warning:

1.1 Every Buyer of any interest in residential real property on which a residential dwelling was built prior to 1978 is
notified that such property may present exposure to lead from lead-based paint that may place young children
at risk of developing lead poisoning. Lead poisoning in young children may produce permanent neurological
damage, including leaming disabilities, reduced intelligence guotient, behavioral problems, and impaired memory.
Lead poisoning also poses a particular risk to pregnant women.

1.2 Seller of any interest in residential property is required to provide Buyer with any information on lead-based paint
hazards from risk assessments or inspections in Seller's possession and nolify Buyer of any known lead-based
paint hazards.

1.3 Arisk assessment or inspection for possible lead-based paint hazards is recommended prior to purchase.

2. Seller's Certification:
2.1 Presence of lead-based paint and/or lead-based paint hazards

a. are known to be present in the housing as explained:
b. are not known to Seller to be present in the housing.
2.2 Records and reports available to Seller
a. Seller has provided Buyer with all available records and reports listed below pertaining to lead-based

paint and/or lead-based paint hazards in the housing:

b. Seller has no reports or records pertaining to lead-based paint and/or lead-based paint hazards in the
housing.
Date: 20 Seller:
Date: 20 Seller:
3. Buyer's Acknowledement:
3.1 Buyer has received:
a. Copies of all information listed above.
b. The pamphlet Profect Your Family From Lead in Your Home.
32 Buyern
a. Will receive a ~ 10-day, - day, opportunity from acceptance of the purchase offer to conduct a
= = risk assessment or inspection for the presence of lead-based paint and/or lead-based paint hazards.
firstiuesday b. Waives the opportunity to conduct a risk assessment or inspection for the presence of lead-based paint
i andfor lead-based paint hazards.
é‘r—(__ Lead_based 3.3 | acknowledge that | have read and understood the attached lead waming statement in Section 1 of this form and
(% e 3 received all information noted in Section 2 of this form.
paint hazard
Date: .20 Buyer:
Date: 20 Buyer:

4. Broker's Certification (When Applicable):

4.1  Broker certifies to have informed Seller of his/her obligation under 42 U.S.C. §4852d to disclose to Buyer and
Broker all information known to Seller regarding the presence of lead-based paint and lead-based paint hazards
within this target housing and that all information known to Broker regarding the presence of lead-based paint and
lead-based paint hazards within this target housing has been disclosed to Buyer.

4.2  Broker further certifies that Buyer has received the lead hazard information pamphlet Protect Your Family From
Lead in Your Home and that Buyer has or will be given a 10 calendar day period (unless otherwise agreed
in writing) to conduct a risk assessment or inspection for the presence of lead-based paint before becoming
obligated under the contract to purchase the housing.

Date: 20 Broker: CalBERE #:

FORM 313 03-11 ©2016 RPI — Realty Publications, Inc., F.O. BOX 5707, RIVERSIDE, CA 92517

is accepted to evaluate the lead-based paint risks involved. When timely
disclosed, the buyer may not later, when under contract, use the existence of
lead-based paint as justification for cancellation.

The buyer may agree to a lesser period of time or simply waive all their rights
to the federally permitted risk evaluation period. However, disclosures about
the SFR property cannot be waived by the use of an “as-is” sale provision or
otherwise.” [See Form 313]

7 40 CFR §745.110(a)
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Exempt from the Federal LBP disclosures are foreclosure sales of residential
property.®

Yet, a foreclosing lender still has a common law duty to disclose property
defects known to them at the time of the foreclosure sale. A foreclosing lender
is not protected from liability for intentional misrepresentation (negative
fraud by omission - deceit) when the property is sold “as-is” at a foreclosure
sale and the foreclosing lender previously fails to disclose a known defect to
the bidders.®

However, the LBP foreclosure exemption does not apply to the resale of
housing previously acquired by the lender at a foreclosure sale, commonly
called real estate owned (REO) property, or to the resale by a third party
bidder who acquired the property at a foreclosure sale.

Thus, if a lender or other bidder who acquired property at a foreclosure sale is
reselling it, the resale needs to comply with the lead-based paint disclosure
requirements.

8 24 CFR§35.82(a)
9 Karoutasv. HomeFed Bank (1991) 232 CA3d 767
10 61 Federal Register 9063

Foreclosure
sale
exemption
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Chapter 18
Summary

Chapter 18
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Lead-based paint, defined as any surface coating containing at least 1.0
milligram per square centimeter of lead, or 0.5% lead by weight, was
banned by the Federal Consumer Product Safety Commission in 1978.
A lead-based paint hazard is any condition that causes exposure to lead
from lead-contaminated dust, soil or paint which has deteriorated to the
point of causing adverse human health effects.

An owner of residential property built prior to 1978 cooperates in the
LBP disclosure and their agent’s other marketing efforts by:

+ filling out and signing the federal LBP disclosure form required
on all pre-1978 residential construction;

« filling out and signing the TDS containing the lead-based paint,
environmental and other property conditions;

+ makingaphysicalhome inspection reportavailable to prospective
buyers as an attachment to the TDS form; and

+ providing the seller's agent with copies of any reports or
documents containing information about lead-based paint or
lead-based paint hazards on the property.

A prospective buyer of a residence built prior to 1978 is put on notice of
LBP conditions by handing them the disclosure forms before they make
an offer. The disclosures advise them they have a 10-day period after
their offer is accepted to evaluate the lead-based paint risks involved.

Exempt from the Federal LBP disclosures are foreclosure sales of
residential property. Yet, a foreclosing lender still has a common law
duty to disclose property defects known to them at the time of the
foreclosure sale.

lead-based paint Pg. 125
lead-based paint hazard Pg. 126

Quiz 5 Covering Chapters 18-23 is located on page 610.
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Prior occupant’s use,

death

After reading this chapter, you will be able to:

+ determine when to disclose a prior death on a property; and
+ assess whether a history of death on a property might affect the
buyer’s valuation or desire to own the property.

Transfer Disclosure
Statement (TDS)

material fact

For a further discussion of this topic, see Fair Housing Chapter 12 of
Agency, Fair Housing, Trust Funds, Ethics and Risk Management.

A seller's agent employed by a seller locates a buyer for the seller’s real
estate. Prior to making an offer, the seller's agent hands the buyer the seller’s
Transfer Disclosure Statement (TDS). The TDS discloses the seller’'s and
agent’s knowledge about the present physical condition of the property. All
other mandatory property and transaction disclosures are made.

The buyer does not inquire into any deaths which might have occurred on
the property. Ultimately, the buyer acquires and occupies the property.

Later, the buyer is informed a prior occupant died on the property from AIDS
more than three years before the buyer submitted their purchase offer. The
buyer would not have purchased the property had they known about this
event.

The buyer discovers the seller's agent knew of the prior occupant’s death on
the property resulting from AIDS.The buyer claims the seller'sagent breached
their agency duties by failing to voluntarily disclose the death to the buyer.

Learning
Objectives

Key Terms

When and
when not to
disclose

Transfer Disclosure
Statement (TDS)

A mandatory
disclosure prepared
by a seller and given
to prospective buyers
setting forth any
property defects
known or suspected
to exist by the seller,
generically called a
condition of property
disclosure. [See RPI
Form 304]
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Disclosure
on inquiry

material fact

A fact that, if known,
might cause a prudent
buyer or seller of

real estate to make

a different decision
regarding what price
to offer or demand for a
property or whether to
remain in a contract or
cancel it.

Did the seller's agent breach their general agency duty to the buyer by failing
to disclose the death on the property occurring more than three years before
the buyer submitted their offer?

No! The seller's agent has no affirmative duty to voluntarily disclose
information to a potential buyer regarding a prior occupant:

+ whose death, from any cause, occurred on the real estate more than
three years prior to the purchase offer; or

+  who was afflicted with the HIV virus or AIDS.!

Editor's note— Deathson the property which occurred within threeyears
of the offer are treated differently. Further, the buyer’s and seller’s agent
have an affirmative duty to disclose prior deaths, regardless of when they
occurred, when the death has an adverse effect on the property’s market
value.?

Regardless of whether a death occurred within three years of the buyer
submitting a purchase offer, on direct inquiry by the buyer or their agent,
the seller’s agent is to disclose their knowledge of any deaths on the real
estate.’

An intentional misrepresentation or concealment of a known fact after a
buyer makes a direct inquiry is:

+ a breach of the seller's agent’s general duty owed to the buyer to
truthfully respond when the seller's agent represents the seller
exclusively; or

+ a breach of the buyer's agent’s agency duty owed the buyer since the
agent is the buyer's representative in the transaction.

Further,aninquiry by the buyerinto deathsindicates a death on the premises
is a fact which might affect the buyer's use and enjoyment of the property.
Thus, a death occurring on the property is a material fact.

On an inquiry into deaths by a buyer, an affirmative duty is imposed on the
buyer’s agent to either:
« investigate the death; or

+ recommend an investigation by the buyer before an offer is made,
unless the offer includes a further-approval contingency on the
subject of death.

An agent who discloses, on inquiry, that they donot know if a death occurred
on the real estate, is to hand the buyer a memorandum stating:

+ thebuyer has made an inquiry about deaths on the property;

+ the agent has disclosed all their knowledge concerning the inquiry;
and

1 Calif. Civil Code §1710.2(a)
2 Reedv.King (1983) 145 CA3d 261
3 CCS81710.2(d)
4 CC81710.2(d)
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«  whether the agent or others will further investigate any deaths on the
property.

Consider a buyer's agent who is aware a death occurred on the real estate
within three years of a buyer'’s purchase offer.

The value of the property is not adversely affected by the death. Thus, the
death is not a material fact about the property which needs to be disclosed.

The buyer does not ask their agent if any deaths have occurred on the
property. After closing, the buyer learns of the death and is deprived of the
pleasurable use and enjoyment of the property. The buyer’s attitude about
death is an idiosyncrasy which was unknown to their agent.

The buyer claims their agent breached their agency duty by failing to disclose
the death sinceitinflicted an intangible harm on the buyer, preventing them
from enjoying the real estate.

Here, as a matter of prudent practice, the buyer’'s agent ought to determine
if a known death might affect the buyer’s decision to purchase the property.
The buyer's agent has a greater agency duty of care to protect the buyer than
does the seller's agent. Thus, a buyer's agent discloses any death occurring on
the property within three years or otherwise, especially if they believe the
death might affect the buyer’s decision to make a purchase agreement offer.

It is the buyer’s agent’s duty to investigate and disclose material facts about
the property and the transaction. Thus, a greater burden is placed on the
buyer's agent to know and understand their client, known colloquially as
the know-your-client rule.

Conversely, buyershaveaduty of care owed tothemselves. Buyersthemselves
have a duty to inquire and discover facts readily available to them or their
agent in an effort to protect their own personal interests.

Desirability
based on
events within
three years
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Generally, seller's agents are not required to voluntarily disclose
information to a potential buyer regarding a prior occupant whose
death, from any cause, occurred on the real estate more than three years
prior to the purchase offer, or who was afflicted with HIV or AIDS. If a
death on the property for some reason adversely affects the market price
of the property, it is to be disclosed.

However, on direct inquiry by the buyer or the buyer’s agent about
deaths on the property, the seller’'s agent is to disclose their knowledge
of any deaths on the real estate, no matter when they occurred. An
intentional concealment of a death after a buyer makes a direct inquiry
is a breach of the seller's agent’s general duty and the buyer's agent’s
agency duty.

An inquiry by the buyer into deaths on a property indicates a death
on the premises is material fact which might affect the buyer’s use and
enjoyment of the property. This imposes an affirmative duty on the
buyer's agent to investigate or recommend an investigation into any
deaths before an offer is made.

material fact Pg. 132
Transfer Disclosure Statement (TDS) Pg. 131

Quiz 5 Covering Chapters 18-23 is located on page 610.
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__________ Chapter
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arketing
condominium unit

After reading this chapter, you will be able to: Learning

+ understand the use and operating restrictions placed on conduct Objectives
in homeowners’ association (HOA) communities in exchange for
every other owner-member doing the same;
+ identify the obligations and assessments imposed on a buyer of a
unit in a common interest development (CID); and
+ determine when a seller’s agent is to request the HOA deliver the
CID documents concerning use restrictions and HOA finances for
delivery to prospective buyers when a CID property is listed.

extraordinary expense regular assessments Key Terms
homeowners’ association special assessment

(HOA)

pro forma operating

budget

For a further discussion of this topic, see Chapter 32 of Real Estate
Practice.

A buyer seeking to acquire a unit in a condominium project, or in any other  |\j anaged
residential common interest development (CID), is bargaining for living .
restrictions and ownership operating costs unlike those experienced in the hOllSlllg
ownership of a self-managed, single family residence (SFR).

Ownership of a unit in a condominium project includes compulsory
membership in the homeowners’ association (HOA). The HOA is charged
with managing and operating the entire project.



136 Real Estate Principles, Second Edition

homeowners’
association (HOA)
An organization made
up of owners of units
within a common
interest development
(CID) which manages
and operates the
project through
enforcement of
conditions, covenants
and restrictions
(CC&Rs).

HOA
governance

Classification
of member
obligations

As a common owner of the project and a HOA member, use and operating
restrictions are placed on most types of conduct, including:

+ parking;

*  pets;

* guests;

* signs;

+ use of the pool, recreational and other like-type common facilities;
+ patio balconies;

« care and maintenance of the unit;

+ structural alterations; and

+ the leasing of the premises.

The implicit bargain in becoming an owner-member is the consent to
conform conduct to meet extensive use restrictions in exchange for every
otherowner-memberdoing the same.The standards for the conductare found
in the use restriction documents created for the project, such as association
bylaws, Covenants, Conditions and Restrictions (CC&Rs) and operating rules.

The HOA has a board of directors and committees, both consisting of owner-
members who are appointed to oversee the conduct of all the owner-
members and their guests. On a committee’s recommendation concerning a
member’s violation of a restriction, rule or policy of the HOA, the HOA takes
steps to enforce compliance, usually by a notice of violation to the offending
owner-member.

A fair comparison to the member’s occupancy in a multiple-unit housing
project, such as a condominium development, is a tenant’s occupancy in
an apartment complex of equal quality in construction, appearance and
location. The behavior of a tenant in an apartment is also controlled by
use restrictions, operating rules and policies established by a landlord in a
generally more responsive competitive environment.

As a competitor, alandlord is subject to market conditions when establishing
guidelines for tenant conduct. Unlike a HOA, a landlord does not rule by
majority vote, committees or directors.

Yet the conduct of tenants is regulated and policed in very much the same
way as the conduct of a member of a condo project is policed. Security
arrangements implemented and maintained for condo projects and
apartment complexes are the same, i.e., the property is to be maintained so
its use is safe and secure from dangerous defects and preventable criminal
activity. Both the landlord and the board of directors of a HOA are responsible
for the safety of the users of their respective multiple-housing projects. Both
are managed housing.

The bargain entered into on acquiring a unit in a CID is understood by
the prospective buyer to include a highly involved socio-economic
relationship with all other members of the project’'s HOA.
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A commonality of interest arising out of CID ownership creates a relationship
amongst the members built not only on use restrictions and operating rules,
but also on financial commitments to one another.

Financially, all members collectively provide all the revenue the HOA needs
topayitsexpenses.These costsinclude presentand future repairs, restorations,
replacements and maintenance of all components of the structures owned
through the HOA or in common.

Thus, the obligations undertaken by a prospective buyer who acquires a unit
in a CID, and the HOA’s documentation of those obligations, fall into two
classifications:

+ userestrictionscontainedintheassociation’sarticlesofincorporation,
by-laws, recorded CC&Rs, age restriction statements and operating rules
[See Chapter 37]; and

- financial obligations to pay assessments as documented in annual
reports entitled pro forma operating budgets, a Certified Public
Accountant’s (CPA’s) financial review, an assessment of collections
and enforcement policy, an insurance policy summary, a list of
construction defects, and any notice of changes made in assessments
not yet due and payable.

Two types of assessment charges exist to fund the expenditures of HOAs:

+ regular assessments, which fund the operating budget to pay for the
cost of maintaining the common areas; and

+ special assessments, which are levied to pay for the cost of repairs
and replacements that exceed the amount anticipated and funded by
the regular assessments.

Annual increases in the dollar amount levied as regular assessments are
limited to a 20% increase in the regular assessment over the prior year. An
increase in special assessments is limited to 5% of the prior year's budgeted
expenses.

An extraordinary expense brought about by an emergency situation
lifts the limits placed on the amount of an increase in regular and special
assessments. Extraordinary expenses include amounts necessitated:

+ by a court order;
+ torepair life-threatening conditions; and

+ to make unforeseen repairs.

The schedule for payment of assessments by a member varies depending on
the type of assessment. Regular assessments are set annually and are due
and payable in monthly installments. Special assessments are generally
due and payable in a lump sum on a date set by the HOA when making the
assessment.
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regular assessments
Recurring HOA
assessments which
fund the operating
budget to pay for the
cost of maintaining the
common areas.

Assessments
generate
revenue

special assessment
A lien against real
estate by a public
authority to pay

the cost of public
improvements such as
street lights, sidewalks,
street improvements.
In a common

interest subdivision,
an additional

charge levied by

the association for
unanticipated repairs.

extraordinary
expense

An emergency
situation lifting the
limits placed on the
amount an HOA may
charge for regular and
special assessments.
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The buyer’s
expectations
about
assessments

Getting the
financial
house in

order

pro forma operating
budget

A budget which
discloses the amount of
assessments collected
by an HOA, its cash
reserves and whether
special assessments are
anticipated to occur.

HOA
assessment
enforcement
policy
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To better understand the personal financial impact of assessment obligations,
a prospective buyer of a unit needs to analyze the assessments based on:

« thepresent and future annual operating costs the HOA will incur; and

+ the amounts set aside annually as reserves for future restoration or
replacement of major components of the improvements.

If the association’s cash reserves are insufficient to pay for foreseeable major
repairs to components of the structure, a special assessment is used by the
association. Special assessments are an immediately call for additional
funds from members to provide revenues to cover these extraordinary or
inadequately reserved expenditures.

Arguably, repairs and replacements for which assessment revenues are
needed to cover HOA costs are expenses any owner of a SFR might incur.

However, the differencein a CID is the individual member cannot substitute
time, effort and personal judgment for how much will be paid, when the
repairs will take place, how repairs might be financed or exactly what
repairs or quality of repairs are appropriate. These decisions are left to HOA
committees who hopefully vote based on the same concerns and ability to
pay as the prospective buyer of a unit.

To determine if a HOA hasits finances in order, a prospective buyer may look
to the financial reports held by the owner or readily available from the HOA
on the owner’s request.

The HOA's current pro forma operating budget is the starting point for the
prospective buyer’s analysis of the financial impact the purchase of a unit
in the CID will have on their income. Again, it is the regular assessments
which will beincreased if reserves areinadequate and a special assessment
which is levied to cover an immediate expenditure for which insufficient
cash reserves exist.

On review of the HOA's pro forma operating budget, the prospective buyer
can quickly determine whether cash reserve shortages exist. If they do exist,
the only way for the HOA to get the funds into reserves or immediately pay
for the repairs or replacements is to increase the regular assessments (which
are paid monthly) or call for a special assessment (which will be a lump sum
amount due and payable when set).

Alsoavailable from the HOA isa statement on the HOA's policies for enforcing
collection of delinquent payments of assessments.

At issue for a prospective buyer of a unit is the method used by the HOA to
enforce collection of assessments, e.g.,:

+ doesthe HOA record a Notice of Defaultand proceed with a trustee’s
foreclosure on the owner's unit, a default which may be cured by the
payment of delinquencies and statutorily limited foreclosure costs; or
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+ does the HOA hire an attorney and file a lawsuit requiring a
response, a trial and results in a personal money judgment against
the owner, all of which has no limit on the dollar amount of costs
and attorney fees to defend or prosecute and, if not paid, becomes an
abstract of judgment which is a foreclosable lien on all property owned
by the owner and collectible by attaching the owner's wages or salary.

An association’s participation with a seller's agent in an effort to induce
a prospective buyer to enter into a purchase agreement and close escrow on
the sale of a unit located within the project is limited to:

* providing the seller’s agent, on written request from the owner of
the listed unit, with documents which include items, statements and
reviews regarding the permissible use of the unit and the financial
condition of the HOA [See RPI Form 135];

* providing escrow, on written request from the owner of the listed
unit, with documents which include notices, statements, lists and
disclosures regarding the status of the owner's membership in the
HOA; and

* changing HOA administrative records to reflect the identification
of the new owner if the prospective buyer purchases the unit.

The HOA may charge a service fee equal to their reasonable cost to prepare
and deliver the documents requested by the owner. A charge in connection
with the change of ownership is permitted, but is limited to the amount
necessary to reimburse the association for its actual out-of-pocket cost
incurred to change its internal records to reflect the new ownership of the
unit.

Within 10 days after the postmark on the mailing or hand delivery to the
HOA of a written request from the owner itemizing the documents sought
from the HOA, the association is obligated to provide them to the owner.
A willful failure to timely deliver up the requested documents subjects the
HOA to a penalty of up to $500.

Unless a seller’s agent is remiss, or simply ignorant of their duties owed to
prospective buyers, the agent knows exactly what CID information and
documents are needed to properly market and disclose to prospective
buyers the material facts about a condominium unit the agent has listed for
sale, called transparency.

Accordingly, it is at the listing stage when the agent prepares the owner'’s
request to the HOA to deliver up the CID documents concerning use
restrictions and HOA finances. The documents are immediately available
from the association and will be delivered within 10 days of the posted or
hand delivered request.? [See RPI Form 135]

1 CC8§81368(b), 1368(d)
2 CC§51368(a), 1368(b)

HOA
documentation

The role of
the seller’s
agent
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The owner is obligated by statute to ensure the disclosures are handed
to prospective buyers as soon as practicable (ASAP). It is quite easy for the
owner to request and quickly receive the documents from the association.
Thus, the ready availability of the documents confirms the disclosures can, as
a professional and practical matter, be made available to a prospective buyer

before the owner accepts an offer.

However, once the owner lists the property, it becomes the seller’s agent’s
obligation, acting on behalf of the owner, to diligently fulfill the owner’s
obligation to make the association documents available for delivery to

prospective buyers, ASAP.

1 CC8§1368(a)

Ownership of a unit in a condominium project includes compulsory
membership in the homeowners’ association (HOA). The HOA is
charged with managing and operating the entire project. The HOA's

documentation of those obligations fall into two classifications:

e use restrictions; and

« financial obligations.

Two types of assessment charges exist to fund the expenditures of HOAs:

+ regular assessments; and
+ special assessments.

To determine if a HOA has its finances in order, a prospective buyer may
look to the financial reports held by the owner or readily available from

the HOA on the owner’s request.

It is at the listing stage when the agent prepares the owner’s request to
the HOA to deliver up the CID documents concerning use restrictions

and HOA finances.

extraordinary expense Pg.
homeowners’ association (HOA) Pg.
pro forma operating budget Pg.
regular assessments Pg.
special assessment Pg.
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Quiz 5 Covering Chapters 18-23 is located on page 610.
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The home
inspection report
hH =

After reading this chapter, you will be able to:

+ understand the use of a home inspection report (HIR) to mitigate
risks of misrepresentation in the preparation of a seller’'s Transfer
Disclosure Statement (TDS);

+ exercise care in the selection of a qualified home inspector; and

+ use an energy efficiency audit report by a Department of Energy-
certified Home Energy Rater to market property.

California Home Energy
Rating System (HERS)

home inspector

home energy audit
home inspection report
(HIR)

material defect

For a further discussion of this topic, see Chapter 26 of Real Estate
Practice.

The agent for a seller of a one-to-four unit residential property asks the seller
to grant them authority to order a home inspection report (HIR) on the
seller’s behalf. [See RPI Form 130]

The home certification processis a cost the seller incurs to properly marketthe
property if they are to avoid claims by buyers about defective property
conditions after a purchase agreement is entered into.

The seller's agent explains the HIR is also used to prepare the seller'’s
Condition of Property Transfer Disclosure Statement (TDS). The HIR will
then be attached to the seller's TDS. Both will be included in the agent’s
marketing package presented to prospective buyers who seek additional
property information. [See RPI Form 304; see Chapter 15]
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Key Terms

Transparency

by design,
not default

home inspection
report (HIR)

A report prepared
by a home inspector
disclosing defects in
improvements on a
property and used by
the seller’s agent to
complete a TDS and
assure prospective
buyers about a
property’s condition.
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/
$A<Home
Inspection

A home
inspector’s
qualifications

home inspector

A professional
employed by a home
inspection company
to inspect and advise
on the physical
condition of property
improvements in

a home inspection
report for reliance

by the seller, the
seller's agents and the
buyer as a warranty
of the condition of
improvements.

Hiring a home
inspector

On receipt of the HIR, the seller may act to eliminate some or all of the
deficiencies noted in the report. Sellers are not obligated to eliminate defects
they disclose when offering a property for sale, unless they choose to. If a
defect is eliminated, an updated HIR report is ordered out for use with the
TDS for property disclosures to interested buyers.

The seller's TDS as reviewed by the seller’'s agent and supplemented with the
HIR, is used to inform prospective buyers about the precise condition of the
property before they make an offer to purchase. Thus, the seller will not be
later confronted with demands to correct defects or to adjust the sales price
in order to close escrow. The property will have been purchased by the buyer
“as disclosed.”

Any individual who holds themselves out as being in the business of
conducting a home inspection and preparing a home inspection report on
a one-to-four unit residential property is a home inspector. No licensing
scheme exists to set the minimum standard of competency or qualifications
necessary to enter the home inspection profession.:

However, some real estate service providers typically conduct home
inspections, such as:

+ general contractors;
+ structural pest control operators;
+ architects; and

+ registered engineers.

Home inspectors occasionally do not hold any type of license relating to
construction, such as a person who is a construction worker or building
department employee. However, they are required to conduct an inspection
of a property with the same “degree of care” a reasonably prudent home
inspector would exercise to locate material defects during their physical
examination of the property and report their findings.>

Sellers and seller’s agents are encouraged by legislative policy to obtain and
rely on the content of an HIR to prepare their TDS for delivery to prospective
buyers.

The buyer's reliance on an HIR at the time a purchase agreement is entered
into relieves the seller and their agent of any liability for property defects
they did not know about or were not observable during the mandatory
visual inspection conducted by the seller’s agent.

However, for the seller’s agent to avoid liability in the preparation the TDS
by relying on an HIR, the seller’'s agent needs to select a competent home
inspector to inspect and prepare the HIR. Thus, the seller's agent needs to
exercise ordinary care when selecting the home inspector.

1 Calif. Business and Professions Code §7195(d)
2 Bus&P(C§7196
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A home inspection is a physical examination conducted on-site by a
home inspector. The inspection of a one-to-four unit residential property is
performed for a noncontingent fee.

The purpose of the physical examination of the premisesistoidentify material
defects in the condition of the structure and its systems and components.
Material defects are conditions which affect the property’s:

+ market value;
+ desirability as a dwelling;
+ habitability from the elements; and

+ safety from injury in its use as a dwelling.

Defects are material if they adversely affect the price a reasonably prudent
and informed buyer would pay for the property when entering into a
purchase agreement. As the report may affect value, the investigation and
delivery of the home inspection report to a prospective buyer is legislated to
precede a prospective buyer's offer to purchase.?

The home inspection is a non-invasive examination of the mechanical,
electrical and plumbing systems of the dwelling, as well as the components
of the structure, such as the roof, ceiling, walls, floors and foundations.

Non-invasive indicates no intrusion into the roof, walls, foundation or soil by
dismantling or taking apart the structure which would disturb components
or cause repairs to be made to remove the effects of the intrusion.

The home inspection report is the written report prepared by the home
inspector which sets forth the findings while conducting the physical
examination ofthe property.Thereportidentifieseach system and component
of the structure inspected, describes any material defects the home inspector
found or suspects, makes recommendations about the conditions observed
and suggests any further evaluation needed to be undertaken by other
experts.

Consider a first-time homebuyer who, acting on their own and without the
advice of a buyer's agent, buys a fixer-upper for a starter home.

In the first month of residence, the uncapped air conditioning ducts, badly
sealed window frames and insufficient ceiling insulation cause the buyer's
utility bills to skyrocket past the pre-closing estimates for operating the
property as the owner.

Had the buyer retained a buyer's agent prior to making an offer or entering
into a purchase agreement, the buyer would likely have been advised to ask
for a home energy audit (energy audit).

3 Bus&P C§7195(b)
4 Bus&PC5§7195(a)(1)
5 Bus&P C§7195(c)
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The
inspection
and report

material defect
Information about a
property which might
affect the price and
terms a prudent buyer
is willing to pay for a
property.

@ Click to watch

The home
energy rater

home energy audit
An audit conducted by
a Home Energy Rater
evaluating the energy
efficiency of the home.
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California Home
Energy Rating
System (HERS)
California state
system used to create
a standard rating for
energy efficiency and
certify professional
raters.
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With the energy audit in hand, a buyer can incorporate the costs of the
recommended energy efficient updates into the total costs for acquisition
they are willing to pay for the property. A buyer can also use thatinformation
to compare the energy-efficiency of the home in consideration to other
properties before making an offer.

In addition to ensuring the seller has hired a competent home inspector to
complete the HIR, a buyer’s broker may also insist a home energy audit be
performed by a competent Home Energy Rater (Rater), which can be the
home inspector.

Home energy audit providers are private, non-profit organizations approved
by the Department of Energy (DOE) as part of the California Home Enexgy
Rating System (HERS) program. Audit providers have the exclusive rights
to train, test and certify professional Raters.

Although Home Energy Raters are specially trained and certified, any home
inspector may perform a home energy audit provided the audit conforms to
the HERS regulations established by the California Energy Commission.®

6 Bus&PC8§7199.57199.7

A home inspection is a non-invasive examination of the mechanical,
electrical and plumbing systems of the dwelling, as well as the
components of the structure.

The home inspection describes any observed or suspected material
defects, and makes recommendations for each condition. Reliance on
a home inspection report (HIR) prepared by an inspector relieves the
seller and the seller's broker from liability for errors in the Transfer
Disclosure Statement (TDS) which are unknown to them to exist.

A buyer and their agent may also wish to assess the energy efficiency
of the property and the costs of making energy efficiency upgrades. A
home energy audit is performed by a Department of Energy-certified
Home Energy Rater.

California Home Energy Rating System (HERS) ................ Pg. 144
home inspection report (HIR) Pg- 141
home inspector Pg. 142
home energy audit Pg. 143
material defect Pg- 143

Quiz 5 Covering Chapters 18-23 is located on page 610.




Chapter 22: Structural pest control reports and repairs 145

Structural pest control
reports and repalrs

After reading this chapter, you will be able to:

+ explain the contents and consequences of information in a
Structural Pest Control (SPC) Report; and
+ manage the role of an SPC provider in real estate transactions.

inaccessible areas Structural Pest Control
Pest Control Certification (SPC) report
separated report

For a further discussion of this topic, see Chapter 29 of Real Estate
Practice.

When a home with wood components goes on the market, the war over the
Wood Destroying Pests and Organisms Inspection Report, commonly called
a Structural Pest Control (SPC) Report, begins.

Unlike a Transfer Disclosure Statement (TDS) or a Natural Hazard
Disclosure (NHD), an SPC Report is not a legislatively mandated disclosure
in a California real estate transaction. Most conventional lenders do not
require a report or clearance. [See Chapter 15 and 17]

Since 2005, the FHA has not required automatic SPC inspections, reports and
clearances for every home sale involving an FHA-insured mortgage. In an
effort to minimize the drop in U.S. homeownership, the requirements for
obtaining maximum purchase-assist financing insured by the FHA now
require an inspection only if:

+ itis customary for home sales in the area;
+ anactive infestation is observed on the property;

Chapter

Learning
Objectives

Key Terms

Eliminate the
risk

Structural Pest
Control (SPC) report
A report disclosing any
active infestations,
damage from
infestations or
conditions which may
lead to infestations.
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When to
deliver the
SPC report

A separated
SPC report

separated report

A reportissued by a
structural pest control
company which is
divided into Section

I items, noting active
infestations, and
Section II items, noting
adverse conditions
which may lead to an
infestation.
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+ itismandated by state or local law; or
+ itiscalled for by the lender.

A prudent buyer's agent is alert to the rule they are duty-bound to act in
the best interests of their buyers. Thus, as a matter of good practice, buyer's
agents simply prepare purchase agreement provisions to include a call for
the seller to provide an SPC inspection, report and certification. Thus, an SPC
contingency provision is placed in the purchase agreement to eliminate
uncertainty about the property’s condition, regardless of the nature of the
buyer’s purchase-assist financing. [See RPI Form 150 §11.1(a)]

Seller'sagentsacting in the best interest of their sellers will urge their sellers to
authorize a prompt inspection and report upon taking the listing. The report,
or better yet the clearance after all recommended repairs are completed, will
be included in the seller's agent’s marketing package.

Upfront disclosure before the seller accepts an offer promotes
transparency in real estate transactions. Transparency avoids personal
liability for withholding information about a material fact known to the
seller or the seller's agent before acceptance of an offer from a prospective
buyer - conduct called deceit.

The existence of pests such as termites adversely affects the value of
property. Since these facts relate to value, disclosure is compelled before the
buyer sets the price and closing conditions in an offer submitted to the seller.

In a transparent real estate market, the report and clearance are part of
the marketing package a prudent seller's agent gives to prospective buyers.
A request for further information by a prospective buyer constitutes
the commencement of negotiations for the purchase of a property.
Property disclosures are mandated to be made on commencement of
negotiations.

To best comply with pest control disclosure, a copy of the SPC report is
delivered to the prospective buyer or buyer's agent by the seller or their
agent as soon as practicable (ASAP).

The custom brought about by the bifurcated pest control handling through
an addendum to purchase agreements supplied by the trade associations
causes agents to request the SPC company to prepare a separated report.
The SPC company is occasionally asked by seller's agents to separate their
findings and recommendations into two categories:

1. Section I items, listing items with visible evidence of active
infestations, infections, or conditions that have resulted in or from
infestation or infection; and

1 Mortgagee Letter 05-48
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2. SectionIIitems,listingconditionsdeemed likely tolead toinfestation
or infection but where no visible evidence of infestation or infection
was found.

However, sellers need to order the inspection and report when the property is
listed so any necessary repairs will become known, the cost for any correction
ascertained, and any repairs completed before a prospective buyer is located.
Misrepresentations of the property’s condition will not then become surprises
during escrow.

An active termite infestation or fungus infection is occasionally found on an
inspection prior to marketing the property. The seller then needs to consider
taking corrective measures to both protect the property from further damage
and ready it for a prospective buyer by eliminating the issue of termites.

A Pest Control Certification, a certificate of clearance by the SPC company
indicating the property is free of infestation or infection in the visible and
accessible areas, will then be issued. This certification is commonly called a
termite clearance. However, if any signs of infestation or infection have not
been corrected, it will be noted in the certification.

Section 2 conditions which may lead to future infestations or infections will
be noted on the Pest Control Clearance so the SPC company will not be liable
for the costs incurred to eliminate those conditions. Section II conditions
usually are only observed in homes that do not have a slab foundation and
have a crawl space beneath the floor of the structure.?

When choosing an SPC company, the seller's agent needs to protect their
client and verify the individual or company’s license, the company’s
registration, and the individual’s or company’s complaint history by calling
the SPC Board at 916-561-8708 (in Sacramento) or 800-737-8188 ext. 2 (outside
Sacramento), or at www.pestboard.ca.gov.

The Board maintains a two-year history of complaints against every SPC
company and information on the company’s bond and insurance.

The individual or company who does the inspection and issues the report
holds a Branch 3 Wood-Destroying Pest and Organisms License/Registration.
Those with a Branch g license may:

* perform inspections for wood-destroying pests and organisms;

e issueinspection reports and completion notices;

* conducttreatments; and

* perform any repairs recommended on the inspection report.

2 Calif. Business and Professions Code §8519
3 Bus&PC5§5§8516(d), 8519
4 Bus&PC88621
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Pest Control
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A certificate of
clearance by the
Structural Pest Control
company indicating
the property is free

of pest infestation or
infection in the visible
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The original
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inaccessible areas
Areas of a structure
which cannot be
inspected without
opening the structure
or removing the objects
blocking the opening,
such as attics or areas
without adequate
crawl space.

The
standardized
inspection
report

An inspection will cover all accessible areas to determine whether an active
infestation or infection exists or if conditions which will likely lead to future
infestations or infections exists. Inaccessible areas do not need to be
covered in an inspection.

An area is considered inaccessible if it cannot be inspected without opening
the structure or removing the objects blocking the opening. Examples of
inaccessible areas are:

attics or areas without adequate crawl space;

slab foundations without openings to bathroom plumbing;
floors covered by carpeting;

wall interiors; and

locked storage areas.

All SPC companies use a standardized inspection report form. An
inspection report includes, among other elements:

theinspection date and the name of the licensee making the inspection;
the name and address of the person ordering the report;

the address or location of the property;

a general description of the building or premises inspected;

a diagram detailing every part of the property checked for infestation
or infections;

a notation on the diagram of the location of any wood-destroying
pests (termites, wood-boring beetles, etc.) or fungus present, and any
resulting structural damage visible and accessible on the date of
inspection, called Section I items if a separated report is requested;

a notation on the diagram of the location of any conditions (excessive
moisture, earth-to-wood contact, faulty grade levels, etc.) considered
likely to lead to future wood-destroying pest infestations or infections,
called Section II items if a separated report is requested;

a statement of which areas have not been inspected due to
inaccessibility with recommendations for further inspection of these
areas if practical;

recommendations for treatment or repair; and

that a reinspection will be performed if an estimate for making repairs
is requested by the person ordering the original report.

The SPC chosen furnishes the individual who ordered the inspection a copy
of the report within 10 business days of the inspection.*

All original inspection reports are maintained by the SPC company for three
years.?

1 Bus&P C§8516(b)
2 Bus&P C§8516(b)
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All SPC companies also post an inspection tag in the attic, subarea, or garage
on completion of an inspection. The tag includes the company’s name and
the date of inspection.3

If an estimate for corrective work is not given by the SPC, the company is
not required to perform a reinspection. A reinspection is mandated when a
separated report is requested. The separation requires an estimate for repairs
to allocate the costs to perform each and every recommendation for corrective
measures for Section I and II items.

The reinspection is performed within 10 days of a requested inspection. A
simple reinspection and certification will occur at that time. However, if more
than four months have passed since the original inspection and report, a
reinspection will not suffice. A full (original) inspection is then completed
and a new (original) inspection report is issued.

The person who ordered the report is never required to hire the SPC company
that inspected the property to perform any corrective measures.s

The owner may hire a licensed contractor to remove and replace a structure
damaged by wood-destroying pests or organisms if the work is incidental to
other work being performed or is identified by an SPC inspection report. A
licensed contractor cannot perform any work that requires an SPC license to
complete.®

However, when the original SPC company gives an estimate or makes a bid to
undertake corrective measures and the owner hires someone else to perform
the corrective measures, the original SPC company will need to return
and reinspect the property before issuing a certification. The original SPC
company will not certify treatments performed by another SPC company
without a reinspection.’

An SPC company is required to prepare a Notice of Work Completed and
Not Completed for any work they undertake on a structure. The notice
is given to the owner or the owner's agent within 10 working days after
completing any work. The notice includes a statement of the cost of the
completed work and the estimated cost of any work not completed. A copy of
the Notice of Work Completed and Not Completed is delivered by the seller
or seller's agent to the buyer or buyer’s agent as soon as possible.?

After any SPC company completes treatment or repairs, a completion tag is
to be placed next to the inspection tag.

16 CCR §1996.1

Bus & P C§8516(b); 16 CCR §1993

Bus & P C §8516(b); Pestmaster Services, Inc. v. Structural Pest Control Board (1991) 227 CA3d 903
Bus & P C §8556

Bus & P C §8516(b)

Bus & P C§8518; 16 CCR §1996.2; CC §1099(b)

® N O AW
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Summary
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The existence of termites adversely affects the value of property. Thus,
disclosure is compelled before the buyer sets the price and closing
conditions in an offer submitted to the seller.

A Structural Pest Control (SPC) Report prepared by a pest control operator
discloses any active infestations, damage from pest infestations or
conditions which may lead to infestations. Once a property has been
cleared of all infestations and all repairs necessary prevent infestations
have been completed, a certificate of clearance is issued.

In the SPC report, the pest control operator separates their findings and
recommendations into two categories:

- items with visible evidence of active infestations, infections; or

+ items with conditions deemed likely to lead to infestation or
infection but where no visible evidence of infestation or infection
was found.

A Pest Control Certification is a statement by the SPC company
indicating the property is free of infestation or infection in the visible
and accessible areas.

inaccessible areas Pg. 148
Pest Control Certification Pg- 147
separated report Pg. 146
Structural Pest Control (SPC) report Pg. 145

Quiz 5 Covering Chapters 18-23 is located on page 610.
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After reading this chapter, you will learn:

+ theduediligence an exclusively employed broker owes a seller or
buyer; and

+ the best effort obligation as the broker’s duty to a client under an
open listing employment.

annual property operating material fact

data sheet (APOD) natural hazard disclosure
best effort obligation (NHD)

due diligence property profile
marketing package seller’s net sheet

For a further discussion of this topic, see Chapter 21 of Real Estate
Practice.

Every exclusive listing agreement entered into by an agent on behalf of their
broker documents an employment which established a client relationship.
The employment imposes special agency (fiduciary) duties on the broker and
the agent to use due diligence.

Due diligence is a continuous effort by the broker and their agents to meet
the objective of the employment.

The promise of due diligence is the consideration a broker and their agents
owe their client when rendering services in exchange for employment as
the exclusive representative of the client. If the promise to use diligence in
the employment is not stated in the exclusive listing agreement, it is a duty
implied as existing in the relationship.

Chapter

23

Learning
Objectives

Key Terms

The duty owed
to clients

due diligence

The concerted and
continuing efforts of
an agent employed

to meet the objectives
of their client, the
agent’s promise given
in exchange for the
client’s promise to pay
a fee.



152 Real Estate Principles, Second Edition

material fact

A fact that, if known,
might cause a prudent
buyer or seller of

real estate to make

a different decision
regarding what price
to offer or demand for a
property or whether to
remain in a contract or
cancel it.

best effort
obligation
Obligations under

an open listing
requiring the agent
to take reasonable
steps to achieve the
objective of the client
but requiring no
affirmative action
until a match is located
at which point due
diligence is required.

Maintaining
the client file

due diligence

‘@‘H Due Diligence

The broker with authority to be the exclusive representative of a client takes
reasonable steps to promptly gather all material facts about the property in
question which are readily available to the broker or the broker’s agent.

After gathering factual information about the integrity of the property, the
broker’s agent proceeds to do every reasonable and ethical thing to pursue,
with utmost care, the purpose of the employment.

In contrast to an exclusive listing, a broker and agents entering into an open
listing are not committed to render any services at all. The broker and agents
only have a best effort obligation to act on the employment.

However, when an agent holding an open listing enters into preliminary
negotiations, such as an exchange of property data on inquiry by a third party,
a due diligence obligation arises. The due diligence obligation triggered by
inquiry requires the client’s broker to provide the utmost care and protection
of the client's best interests in managing that inquiry. Having acted on the
open listing, the agent now inspects the property and gathers all readily
available information on the property under consideration.

Once the agent actually begins to perform services under an open listing
entered into by a buyer or seller, the agent has acted on the employment.
Thus, the due diligence standards of duty owed to the client apply to the
agent’s future conduct.

Typically, the agent who produces a listing (and thus their broker's right to a
fee) becomes the agent in the broker’s office who is responsible to the broker
for the care and maintenance of the client’s file.

On entering into a listing employment, a physical file is set up to house
information and document all the activity which arises within the broker’s
office due to the existence of the employment.

For example, the file on a property listing for sale is to contain:

« the original listing agreement;
+ any addenda to the listing;

« all the property disclosure documents the seller and seller's agent
provide to prospective buyers in the process of marketing the property;
and

+ anactivitysheetforentryofinformation onallmanner offileactivity.

Everything that occurs as a result of the client employment is to be retained
in the file.

The file belongs to the broker, not the seller’'s agent, although it will likely
remain with the listing agent until close of a sale on the listed property or
the listing expires un-renewed. The agent hands the broker the entire file
on close of escrow, usually a condition precedent to payment of the agent’s
share of the fee received by the broker.


https://journal.firsttuesday.us/word-of-the-week-due-diligence/75578/
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Guidelines used to build a file's content are available in many forms, such as:

checklists prepared by a broker or their listing coordinator;
a transaction coordinator’s (TC’s) closing checklist;

escrow worksheets;

work authorization forms;

advance fee and advance cost checklists; or

income property analysis forms. [See RPI Form 403]

Checklists belong in the file to be reviewed periodically by the agent, office
manager, TC or employing broker for oversight, and work to be done in the
future to better service the listing and earn a fee.

Following are some — but certainly not all — steps a broker and their agent
may undertake to fulfill their employment responsibilities owed to the
client. They include:

1.

A property profile of the seller’s title from a title company in order
to identify all owners needed to list, sell and convey the property. [See
Chapter 51]

A Transfer Disclosure Statement (TDS), also known as a condition of
property disclosure sheet, filled out and signed by the seller. [See RPI
Form 304; see Chapter 15]

A home inspection report (prepared by a home inspector) paid for by
the seller and attached to the TDS before the seller’s agent signs the
TDS. [See Chapter 21]

A natural hazard disclosure (NHD) on the property from a local
agency oravendorof NHDreports, paid for by the seller,and reviewed
and signed by the seller and the seller’s agent. [See RPI Form 314; see
Chapter 17]

An annual property operating data sheet (APOD) covering the
expenses of ownership and any income produced by the property,
filled out and signed by the seller, together with a rent roll and copies
oflease forms which the owner uses, to beincluded in the marketing
(listing) package only after reviewing the seller's data. [See RPI
Form 352 and 562]

Copies of all the Covenants, Conditions and Restrictions (CC&Rs),
disclosures and assessment data from any homeowners’ association
involved with the property. [See RPI Form 150 §11.9]

A termite report and clearance paid for by the seller.

Any replacement or repair of defects noted in the home inspection
report or on the TDS, as authorized and paid for by the seller.

An occupancy transfer certificate (including permits or the
completion of retrofitting required by local ordinances), paid for by
the seller.
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property profile

A report from a title
company providing
information about a
property’s ownership,
encumbrances, use
restrictions and
comparable sales data.

Guidelines and
checklists

natural hazard
disclosure (NHD)

A report provided by a
local agency or NHD
vendor and used by
sellers and seller’s
agents to disclose
natural hazards which
exist on a property
held out for sale. [See
RPI Form 314]

annual property
operating data sheet
(APOD)

A worksheet used
when gathering
income and expenses
on the operation of
an income producing
property, to analyze
its suitability for
investment. [See RPI
Form 352]
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Figure 1

Form 310

Good Faith
Estimate of
Seller’s Net
Proceeds

marketing package
A property information
package handed to
prospective buyers
containing disclosures
compiled on the listed
property by the seller’s
agent.
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A statement on the amount and payment schedule for any special
district property improvement bonds which are liens on the property
(shown on the title company’s property profile).

A visual inspection of the property and a survey of the surrounding
neighborhood by the seller’s agent to become informed about readily
available facts affecting the marketability of the property.

Advising the seller about the marketability of the listed property
based on differing prices and terms for payment of the price, and for
property other than one-to-four residential units, the financial and
tax consequences of various sales arrangements which are available
by using alternative purchase agreements, options to buy, exchange
agreements and installment sales.

A marketing package on the property compiled by the seller’s agent
and handed to prospective buyers or buyer's agents before the seller
accepts any offer to purchase the property. This consists of copies of all
the property disclosures required to be handed to prospective buyers
or the buyer’s agent by the seller and seller’s broker.

A marketing plan prepared by the seller’s agent and reviewed with
the seller for locating prospective buyers. This plan may include
distributing flyers, disseminating property data in multiple listing
services, newspapers and periodicals, broadcasts at trade meetings
attended by buyer's agents, press releases to radio or television,
internet sites, posting “For Sale” signs on the premises, hosting open
house events, posting on bulletin boards, mailing to neighbors and
using all other advertising media available to reach prospective
buyers.


http://journal.firsttuesday.us/forms-download-2/form310/
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6. A seller’'s net sheet prepared by the seller's agent and reviewed
with the seller each time pricing of the property is an issue. Issues
may include obtaining a listing, changing the listed price, reviewing
the terms of a purchase offer or when substantial changes occur in
charges or deductions affecting the net proceeds from a sale since
the net sheet discloses the financial consequences of the seller’s
acceptance of a purchase agreement offer. [See Figure 1, RPI Form
310]

7. Informing the client of the listing agent'’s sales activities by weekly
due diligence communications advising what specifically has been
done during the past several days and what the seller’'s agent expects
to do in the following days, as well as what the seller may do in
response to comments taken by the seller’'s agent from buyers and
their agents, and to changes in the real estate market.

8. Keeping records in a client file of all communications, activities and
documents generated due to the listing.

All records of an agent’s activities on behalf of a client during the listing
period are retained by the agent's broker for three years.!

The three-year period for retaining the buyer’s or seller’s activity file for DRE
review begins to run on the closing date of a sale or from the date of the listing
if a sale does not occur.

The records will be made available for inspection by the Commissioner of
Real Estate or their representative, or for an audit the Commissioner may
order.

1 Bus&PC§10148

seller'snet sheet

A document prepared
by a seller’s agent to
disclose the financial
consequences of a
sale when setting the
listing price and on
acceptance of a buyer'’s
price in a purchase
offer. [See RPI Form
310]

Duty to DRE to
keep records
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Employment in a client relationship imposes special agency (fiduciary)
duties on the broker and the agent to use due diligence in meeting the
client’s objectives. The promise to use due diligence on behalf of the
client is the consideration a broker and their agents owe their client
when rendering services in exchange for employment as the exclusive
representative of the client.

In contrast to an exclusive listing, a broker entering into an open listing
is not committed to render any services at all. The broker and agents
only have a best efforts obligation to act on the employment.

On entering into a listing employment, a physical file is set up to house
information and document all the activity which arises within the
broker's office due to the existence of the employment. All records of
an agent’s activities on behalf of a client during the listing period are
retained by the agent’s broker for three years.

In a real estate transaction, brokers and their agents first ascertain who
among the principals involved is their client. If not a client, the person
is a customer with whom the broker might be directly negotiating or
who is represented by another broker. If the person is a customer and
nota client, the duty owed thisindividual is a general duty to deal fairly
and honestly.

annual property operating data sheet (APOD)........cccceeeeee Pg. 153
best effort obligation Pg. 152
due diligence Pg. 151
marketing package Pg. 154
material fact Pg. 152
natural hazard disclosure (NHD) Pg. 153
property profile Pg. 153
seller’'s net sheet Pg. 155

Quiz 5 Covering Chapters 18-23 is located on page 610.
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Listings as
employment

After reading this chapter, you will be able to:

« distinguish the differences between exclusive and open listing
agreements; and
+ select between the variations of listing agreements.

agency relationship guaranteed sale listing
employment relationship listing agreement
exclusive right-to-sell netlisting

listing open listing

fiduciary duty

option listing
full listing offer

For an additional discussion of the materials presented in this chapter,
see Chapter 8 of Real Estate Practice.

A listing agreement is a written employment contract between a client
and a licensed real estate broker. On entering into a listing agreement, the
broker and their staff are retained and authorized to perform real estate
related services on behalf of the client in exchange for a fee.! [See RPI Form
102 and 103]

The client retaining a broker might hold an ownership interest in real estate,
which the client seeks to sell, lease or encumber as collateral for trust deed
financing.

Conversely, the client soliciting the services of a broker might be seeking to
acquire an interest in real estate as a buyer, tenant or trust deed lender.

1 Calif. Civil Code §1086(f)
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Authority to
act on the
client’s behalf

listing agreement

A written employment
agreement used by
brokers and agents
when an owner,
buyer, tenant or lender
retains a broker to
render real estate
transactional services
as the agent of the
client. [See RPI Form
102 and 103]
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Right to a fee

Loy
\@ = Fiduciary Duty

Employed
to act as an
agent

employment
relationship

The scope of activities
the broker and the
broker's agents are

to undertake in the
employment of a
client.

The person employed by a client to provide real estate services in expectation
of compensation will always be a licensed real estate broker. Likewise, if a
dispute arises with a client over the client’s failure to pay a fee, only the broker
employed in writing (a listing) signed by the client may pursue collection.

A real estate agent employed by the broker may have obtained the listing, but
the agent did so acting on behalf of the broker. The agent has no independent
right to enforce the listing agreement.

The agent of a broker has a right to a fee on transactions based on the agent’s
written employment agreement with the broker, not under the separate
listing agreement with the client. Through the broker-agent employment
agreement, the agent is entitled to a share of the fees actually received by the
broker on transactions in which the agent participates.

A licensed agent represents a broker acting as an agent of the broker. As
the broker’s agent, the agent performs on behalf of the broker (as well as the
client) all the activities the broker has been retained by the client to provide.
Further, an agent providing real estate related services on behalf of a client
may not do so independently of their broker. Thus, an agent employed by a
broker is referred to as “the agent of the [client’s] agent.”

The listing agreement sets the scope of the services the broker is authorized
to perform while representing the client. The listing also authorizes the
broker to serve as the client’s representative in the negotiation of a real estate
transaction with others.

Further, the listing contains the client’s promise to pay a fee. This promise is
given in exchange for the broker's promise to use diligence in the broker’s
efforts to meet the client’s objectives.

The relationship created between the client and the broker and properly
documented by a written listing agreement has two distinct legal aspects:

+ an employmentrelationship; and

* anagency relationship.

The employment relationship established on entering into a listing
agreement specifies the scope of activities the broker and the broker's agents
are to undertake in the employment and authorizes the broker to carry them
out by contract.

On the other hand, the agency relationship is imposed on the broker by law
as arising out of the representation authorized by the employment. Agency
carries with it the fiduciary duties of loyalty and full disclosure owed
by the broker (and their sales agents) to the client. [See RPI Form 305; see
Chapter 2 and 28]

1 CC§2079.13(b)
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As a fiduciary, the broker’s and agents’ conduct under the employment are
equated to the conduct required of a trustee acting on behalf of a beneficiary.
This fiduciary duty, also called agency, survives the termination of the
contractual employment relationship.!

Also, an oral agreement to perform brokerage services on behalf of a client
imposes an agency law obligation on the broker and agents to act as
fiduciaries. However, the client’s oral promise to pay a fee does not entitle
the broker to enforce collection of the fee due from the client.

A fee agreement employing a broker to purchase or sell real estate, lease a
property for over one year, or arrange trust deed financing is controlled by
the rules of contract law.

Thus, before a broker can enforce their right to collect a fee, the fee agreement
is to be:

+ in writing; and
+ signed by the client.2

A variety of listing agreements exist, each employing and authorizing a
broker to perform real estate related services under different conditions. The
variations usually relate to:

+ the extent of the broker’s representation;
+ thetype of services to be performed by the broker and their agents; and

+ the events which trigger payment of a fee. [See RPI Form 102 and 103;
see Figure 1, RPI Form 104]

Mostlistingagreementsareforthesale or purchase of single-familyresidential
property. Others are for residential and commercial income properties such
as industrial, motel/hotel, office, farm or unimproved properties.

Despite the application of various agreements to the type of property
described in the listing, all listings fall into one of two general categories:

- exclusive; or

- open.

Under an exclusive listing, a broker receives the sole right to represent:

+ anowner by marketing the listed property for sale or lease and locating
a buyer or tenant;
+ abuyer or tenant by locating property; or.

+ the owner or a lender to originate a trust deed mortgage.

1 CC82079.16
2 CC81624(a)(4)
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by law as arising out
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authorized by the
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Exclusive listings require an agent to use diligence in their efforts to fulfill
the client’s objectives to locate a buyer, tenant or lender for the property. An
exclusive listing has a specified period of employment set by an expiration
date of the employment, such as 9o or 180 days after its commencement.

If an expiration date is not included in an exclusive listing, the broker faces
suspension or revocation of their license by the Department of Real Estate
(DRE).!

1 Calif. Business and Professions Code §10176(f)
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Two types of exclusive employment agreements for buying and selling real
estate exist:

+ an exclusive agency agreement for a seller or buyer; and
+ an exclusive right-to-sell or right-to-buy listing agreement.

Both types of exclusive listings establish the broker and their agents as
the sole licensed real estate representatives of the client (seller or buyer).
However, they are distinguished by whether or not the broker has any right
to a fee when the property is sold or located solely by the efforts of the client.

Under an exclusive agency agreement’s fee provision, the broker does not
earn a fee when the client, acting independently of any other broker and the
client’s broker, accomplishes the objective of the employment, i.e,, selling the
listed property or locating and buying the property sought.

Conversely, under an exclusive right-to-sell/buy agreement’s fee provision,
the broker earns a fee no matter who during the listing period produces the
buyer or locates the property sought under the listing, be it the client, another
broker or other representative of the client, or the client’s broker.

An exclusive right-to-sell listing affords a real estate broker the greatest
fee protection. It is also the most commonly used type of employment. This
listing employs the broker as the sole agent to act on behalf of the owner
to market the property and negotiate any sale with all potential buyers and
their agents. The broker is entitled to a fee regardless of who procures the
buyer.

Under an exclusive right-to-sell agreement, the owner relinquishes their
right to list the property with other brokers or defeat entitlement of the seller’s
broker to compensation by selling the property themselves or removing it
from the market.

An owner of real estate, on entering into an exclusive right-to-sell listing
agreement, grants a broker the right to locate a buyer for the property prior to
the expiration of the period of employment specified in the listing agreement.
The broker is entitled to the fee agreed to in the listing agreement if, during
the listing period:

+ the propertyis sold on any terms, no matter who produces the buyer; or

+ the broker or their agent presents the seller with a bona-fide offer from
aready, willing and able buyer on terms sought by the seller under the
listing, or on other terms accepted by the seller.

Exclusive right-to-sell listings give a broker and their agents the greatest
incentive to work toward attaining the client’s goal of locating a buyer. The
seller’'s broker does not compete with the client to sell the property; they work
together to achieve the sale.

1 CC8§1086(f)(1)
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le licensed representative

/ . .
&< Exclusive-right-
to-sell

Exclusive
right-to-sell
listings

exclusive right-to-
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An agreement
employing a broker

to act as agent for the
seller of real property
in which the seller
promises to pay the
broker a fee if the
property is sold during
the period of the
employment, whether
by the broker, through
another broker or

by the efforts of the
owner. [See RPI Form
102]
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Termination
of agency by
the seller

Documenting
the
cancellation

A seller of real estate enters into an exclusive listing agreement with a
broker tosell a property within, say, a three-month period. Thelisting includes
a fee provision which contains a termination-of-agency clause entitling the
broker to a full fee if the seller terminate the broker’'s employment, without
good cause, prior to expiration of the listing period. [See RPI Form 102 §3.1(c)]

The broker’s listing agent promptly commences a diligent marketing effort
to properly present the property for sale and locate a buyer who is willing to
acquire the property. However, during the listing period and before a buyer
islocated, the seller terminates the agency by cancelling the listing.

The broker makes a demand on the seller for a full listing fee, claiming the
termination-of-agency clause in the fee provision of the listing calls for
payment of a fee as earned when the seller prematurely terminates the
agency. The seller claims the broker is not entitled to a full brokerage fee,
but only to money losses based on an accounting for their time, effort and
costs incurred to market the property since a seller may legally terminate a
broker's agency at any time.

Is the broker entitled to collect a full fee from the seller upon the seller’s
exercise of their legal right to terminate the agency?

Yes! While a seller may terminate the broker's agency at any time, the seller
cannot both terminate the agency during the listing period and avoid
payment of a fee if a termination-of-agency clause exists. The termination-
of-agency clause in the listing agreement couples the permissible
cancelling of the listing with the obligation to pay a fee.

When a seller, by word or by conduct, clearly indicates they no longer
desire to sell the property, the agent prepares a Release and Cancellation of
Employment Agreement form for the seller to review and sign. [See Form
121 accompanying this chapter]

The release and cancellation agreement may call forimmediate payment
of the full brokerage fee agreed to in the listing in exchange for mutually
agreeing to cancel the listing agreement.

Alternatively, it may call for payment at a later date when the property is
sold, placed again on the market, exchanged, optioned, refinanced (if the
broker was retained to arrange new financing) or leased to anyone within a
specified time period (for example, one year) after the date of the agreement.
A compromise might be the payment of a partial fee with the balance due if
the property is sold during the cancellation period.

This release and cancellation agreement is also used when a buyer wants
to cancel an exclusive right-to-buy listing. On cancellation, the broker is
deprived of the opportunity acquired under the listing to earn a contingency
fee.
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Form 121
RELEASE AND CANCELLATION OF EMPLOYMENT AGREEMENT

Waiver of Rights Lease and

Cancellation of

NOTE: This form is used by an agent when employed by a client under an existing listing agreement that has been

terminated by mutual agreement, to document the agreed-to termination of the employment, cancel the listing agreement Em P [ oyme nt
and liquidate any claims that may have arisen due to the employment.
Agreement
DATE: , 20 at , California.
ftems left blank or unchecked are not applicable.
1. FACTS:
1.1 This mutual release and cancellation agreement with waiver of rights pertains to the following employment
agreement:
a.  Seller's Listing Agreement [RPI Form 102] f.  Trust Deed Listing [RPI Form 112]
b.  Loan Broker Listing [RPI Form 104] g.  Exclusive Authorization To Locate Space
c.  Exclusive Authorization To Lease [RPI1 Form 110] [RPI Form 111]
d.  Property Management Agreement [RP1 Form 590] h.
e. _ Buyer's Listing Agreement [RPI Form 103]
1.2 dated 20 at California,
1.3 entered into by as the Broker,
14 and . as the Client,

1.5 regarding property or real estate services referred to as

2. AGREEMENT:
2.1 Broker and Client hereby cancel and release each other and their agents from all claims and obligations of
any kind, known or unknown, arising out of the employment agreement.
2.2 Inconsideration of Broker's accptance, Client to pay Broker a brokerage fee of $
2.3 In consideration of Broker's acceptance of this cancellation, Client to pay the brokerage fee set forth in the
employment agreement if Client enters into an agreement for any of the following checked events within
months after the date of this cancellation agreement:

a.  The property is sold, exchanged or otherwise transferred.
b.  An option to buy or sell the property is created.
c.  The property is relisted with another broker.
d. _ The property is refinanced or further financed.
e.  The property is leased.
f.  The property is acquired.
g.
3. WAIVER:

The parties hereby waive any rights provided by Section 1542 of the California Civil Code which states:
“A general release does not extend to claims which the creditor does not know or suspect to exist in his favor at
the time of executing the release, which if known by him must have materially affected his settlement with the debtor.”

| agree to the terms stated above. | agree to the terms stated above.
Date: .20 ~ See attached Signature Page Addendum. [RPI Form 251]
Broker: CalBRE#: Date: .20

Client's Signature:

By: Client's Signature:
Phone: Cell: Phone: Cell:
FORM 121 09-15 ©2016 RPI — Realty Publications, Inc., P.O. BOX 5707, RIVERSIDE, CA 92517

For brokers and their agents, an exclusive right-to-buy listing creates a  Execlusive
positive collaborative activity which is to be matched up to agents who list .

and market property for sale. A buyer’s listing agreement employs the broker r|ght't0'buy
and their agents to locate qualified properties to be purchased by the buyer Iistings
represented under an exclusive right-to-buy listing.

As with an exclusive right-to-sell listing, the right-to-buy variation has
provisions for a brokerage fee to be paid by the buyer, if not the seller, when
the buyer acquires property during the listing period of the type described in
the buyer’s listing.
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open listing

An employment
entered into by a
broker to render real
estate services on

a best-efforts basis
under which a fee

is due to the broker

if they achieve the
client’s objective of the
employment before
the client or another
broker separately first
meet the objective,
such as the sale or
locating of a property.

Exclusive
agency
variations

Open listings

Also, the exclusive right-to-buy listing provides greater incentive for brokers
and their agents and imposes a duty to work diligently and continuously to
meet their buyers’ objectives.

The buyer benefits under an exclusive right-to-buy listing due to the greater
likelihood the broker will more likely find the particular type of property
sought. Brokers have continuous access to all available properties and will
investigate and qualify properties as suitable before they are presented to
the buyer, and will advise the buyer on the pros and cons of each property
presented.

A buyer's broker locating properties listed by other brokers does not become a
dual agent or lose their status as the buyer's exclusive agent merely because
the broker works with seller’s brokers. The fee received by a buyer’s broker is
typically paid by the seller, directly or through the seller’s broker, and does
not create a dual agency.

Abroker who seeksoutand locates properties atthe buyer'srequest negotiates
the purchase terms as the buyer’s agent regardless of who pays the fee (which
isnearly always paid by the seller from the proceeds of the sales price paid by
the buyer).

The exclusive agency listing is a hybrid of the open and the exclusive
listings. The variation is rarely used by brokers as a practical matter and
seems best suited to academic discussion.

Under an exclusive agency listing, the client employs the broker as their sole
agent, as in an exclusive listing. Also, the broker is entitled to a fee on any
transaction in which the broker, a finder or another broker produces a buyer.
(A finder is an unlicensed agent with no authority to negotiate.)

However, under the exclusive agency listing, an owner retains the right to
sell the property to any buyer the owner locates without becoming obligated
to pay the broker a fee. This is the same for a buyer under an exclusive agency
listing who finds the property on their own.

As with open listings, brokers are reluctant to spend much time and energy
under exclusive agency arrangements.

An open listing, sometimes called a nonexclusive listing, does not
grant exclusive rights to the seller’s broker and their agents to be the sole
representative of the client. This is true whether the client is a buyer, tenant,
borrower, seller, landlord or lender. Also, the client may enter into open
listings with as many brokers as they chose to without becoming obligated
to pay more than one fee.

A brokerage fee under an open listing to sell real estate is due a broker only if
the broker or agent procures a ready, willing and able buyer and presents the
owner with an offer from the buyer to purchase the listed property.
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The terms contained in the offer submitted by the broker will be substantially
the same as the terms sought by the owner under the listing to earn a fee
whether or not the seller accepts it, called a full listing offer. If other terms
are offered by a buyer and accepted by the owner, the broker earns their fee.

For a broker to be entitled to a fee under an open listing, the broker or agent
needs to present the offer to the owner before the property is sold to some
other buyer located by another broker or the owner. Also, the offer will
be submitted before the listing expires or is revoked by withdrawal of the
property from sale or by the termination of the agency.

The broker employed under an open listing is not obligated to use diligence
in their efforts to locate a buyer. The broker only has a best-effort obligation
since the broker does not “accept” the employment until they locate a buyer
interested in the property. Thus, an open listing is legally classified as a
unilateral contract.

However, the agency duties of a fiduciary exist at all times under an open
listing. Further, on locating a buyer the broker will perform their due
diligence efforts to make disclosures and close the transaction.

The first broker to submit an offer during this open listing period from a ready,
willing and able buyer to purchase property on the listed terms, or on other
terms accepted by the owner, has earned the agreed fee. None of the other
brokers holding open listings from the owner are entitled to a fee.

On the other hand, an open listing allows the owner to market the property
themselves. Thus, the owner may compete against the seller's brokers to
locate buyers. If the owner locates a buyer, the owner does not become
obligated to pay a fee under any open listing.

A broker may also represent a buyer to locate property under an open listing
agreement. A broker assisting a buyer to locate a suitable property among
multiple listing service (MLS) listings held by other brokers will at least
consider asking the buyer to sign an open listing if the broker chooses not to
solicit an exclusive representation.

An open listing does not need to contain an expiration date, unlike an
exclusive agency or exclusive right-to-sell/buy listing which is to have an
expiration date.

The owner revoking an open listing that contains an expiration date owes a
fee to the broker if:

« the owner closes a sale with a prospective buyer located by the broker
before the listing is revoked; or

+ the owner revokes the listing in an attempt to escape payment of the
agreed fee.?

1 CC8§1086(f)(3)
2 Heffernan v. Merrill Estate Co. (1946) 77 CA2d 106

full listing offer

A buyer's or tenant’s
offer to buy or lease
on terms substantially
identical to the
employment terms

in the owner’s listing
agreement with the
broker. [See RPI Form
556]

A unilateral
contract

Cancellation
of an open
listing
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Net listings

net listing

A type of listing in
which the agent’s fee is
set as all sums received
exceeding a net price
established by the
owner.

Claims of
misrepresentation
and unfair
dealings

Option listing
variation

Conversely, an open listing without an expiration date may be terminated
by the owner at any time without becoming obligated to pay a fee. Also, no
fee is due under an open listing on:

+ the good-faith withdrawal of the property from the market; or

+ the premature termination of the employment before the broker has
submitted a full listing offer.!

However, an open listing may contain a provision calling for the owner to
pay the seller’s broker a set amount, at an agreed time, for services other than
procuring a buyer, such as the preparation of disclosure documents.

A net listing is used only with sellers, not buyers, and can be structured as
either an open or an exclusive type oflisting. The net listing is distinguishable
fromallotherlistingarrangementsduetothe way compensationiscalculated.

In a net listing, the broker’s fee is not based on a percentage of the selling
price.

Instead, the seller’s net sales price (excluding brokerage fees and closing
costs) the seller is to receive on closing is stated in the listing agreement. The
broker's fee equals whatever amount the buyer pays in excess of the seller’s
net figure and closing costs.

However, the broker will disclose to the seller the full sales price paid by the
buyer and the amount of the broker’s residual fee before the seller accepts an
offer on a net listing. Failure to disclose to the client those benefits the broker
receives on a transaction leads to loss of the entire fee.

Net listings tend to be unpopular with the DRE and consumer protection
organizations. They have been outlawed in some states.

Net listings are particularly prone to claims from buyers and sellers that the
broker has been involved in misrepresentations and unfair dealings. These
claims are generally based on an improper valuation of the property at the
time of the listing or a failure to disclose the fee received by the broker when
the property sells.

If the seller thinks the broker's fee is excessive, the seller is likely to complain
they were improperly advised about the property’s fair market value when
employing the broker or pricing changes since then.

An option listing is normally a variation of the exclusive right-to-sell
listing.

1 Tetrick v. Sloan (1959) 170 CA2d 540
2 Bus&PC§10176(g)



Chapter 24: Listings as employment

Its unique feature is the additional element of a grant to the broker of an
option to buy the property at a predetermined price, if the property does not
sell during the listing period.

The broker wears two hats when holding an option listing: one as an agent
for the seller, the other as a principal acting for the broker’'s own account.

The temptation for or a claim of misrepresentation is quite apparent. The
concurrent status of agent and principal is a conflict of interest for the broker
which is fully disclosed. But as a result of the conflict, the seller’'s broker might
fail to market the property as aggressively as they might otherwise do, with
a view toward buying it themselves and reselling it at a profit. Likewise, the
broker might neglect to inform the seller about all inquiries into the listed
property by potential buyers.

As always, brokers are required to disclose any outstanding offers or other
factors affecting the seller’s decision to sell when the broker exercises the
option.3

The broker's exercise of a purchase option contained in a listing agreement
requires the broker to disclose to the seller the full amount of the broker’s
earnings (profit) and obtain the seller’'s written consent to the earnings before
or on the broker’s exercise of the option.+

A guaranteed sale listing is distinct from a regular, exclusive right-to-sell
listing. It is the broker who grants an option to their seller to sell, called a
put. The seller is given the right to call on the broker to buy the property at
a predetermined price if the property does not sell during the listing period.

Thus, the guaranteed sale listing establishes a reverse role for the seller from
the option listing when the property fails to sell during the listing period.

The difference with the guaranteed sale listing is that the seller, not the
broker, has the right to exercise the option by accepting the broker’s promise
to buy the listed property.

As with the option listing, the broker may tend not to work the listing
vigorously when the price they will pay under the guarantee is much lower
than the amount the seller will net on a sale at current market prices. Thus,
the broker stands to acquire the property at a bargain price if it does not sell
during the listing period.

In practice, if a buyer is not produced during the listing period, a desperate
seller may have no choice but to sell to the broker since the seller delegated
complete control to the broker to locate a buyer.

The broker's advantage, however, is lessened by a DRE regulation which
prohibits the inclusion of advance fee provisionsin a guaranteed sale listing.

3 Rattray v. Scudder (1946) 28 C2d 214
4 Bus&P C8&10176(h)
5 Department of Real Estate Regulations §2970(b)(5)
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option listing

A variation of the
exclusive right-to-
sell listing in which
the seller grants the
broker an option to
buy the property at a
predetermined price, if
the property does not
sell during the listing
period. [See RPI Form
102 §10]
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guaranteed sale
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A variation of the
exclusive right-to-
sell listing in which
the broker agrees to
buy the property if
the property does not
sell during the listing
period.
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As always, the broker is to disclose all offers and the status of potential offers
during the listing period and at the time the seller exercises their option to
sell to the broker.

Other listing variations contain provisions for the broker to:

obtain a tenant for a landlord;
lease a property for a tenant;

arrange a mortgage on behalf of a borrower who owns real estate or
holds a trust deed note; and

find a borrower for a lender seeking to make such a mortgage.

Unimproved real estate, business opportunities and mobile homes can also
be the subject of the employment. All of these employment variations can be
used with the open or exclusive type of listing agreements.

A listing agreement is a written employment contract between a
client and a licensed real estate broker. The listing agreement creates
an employment relationship and an agency relationship between the
client and broker.

There are several variations of listing agreements, each classified
as either open or exclusive listings. An open listing does not grant
exclusive rights to the seller’s broker to be the sole representative of the
client. Conversely, an exclusive listing gives the broker the sole right
to represent the client. The broker discloses all offers and the status of
potential offers to the seller under any type of listing agreement.

agency relationship Pg- 159
employment relationship Pg. 158
exclusive right-to-sell listing Pg. 161
fiduciary duty Pg- 159
full listing offer Pg. 165
guaranteed sale listing Pg- 167
listing agreement Pg. 157
netlisting Pg. 166
open listing Pg. 164
option listing Pg. 167

Quiz 6 Covering Chapters 24-30 is located on page 611.
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After reading this chapter, you will be able to:

+ appreciate the need for a buyer's broker to enter into a written
employment agreement with their buyer; and

+ advise a buyer on the benefits of entering into an exclusive right-
to-buy listing agreement with a broker.

bilateral employment real estate owned (REO)
agreement property
exclusive right-to-buy safety clause

listing agreement unilateral employment

agreement

For a further discussion of this topic, see Chapter 15 of Real Estate
Practice.

Most brokers realize a signed buyer’s listing agreement produces the
maximum financial return for the effort, money and talent an agent invests
when representing an individual interested in buying property.

Real estate services have great value to members of the public. This is evident
by the fact that nearly all buyers and sellers use an agent to assist them to
meet their real estate objective. Often, members of the public are allowed to
exploit the time and talent of agents without payment. Prospective buyers
learn what they need to know about MLS properties, and fail to return when
they decide to buy.

So, when you counsel a potential buyer before giving advice or commencing
efforts to locate qualifying properties, ask the buyer to enter into a written

Chapter
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The exclusive
right-to-buy

exclusive right-
to-buy listing
agreement

A written employment
agreement by a broker
and a prospective
buyer of real estate
employing and
entitling the broker to
a fee when property is
purchased during the
listing period. [See RPI
Form 103]

The fee-
payment
bargain

real estate owned
(REO) property
Property acquired by
a mortgage holder
through foreclosure.
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commitment retaining you to work with them as their exclusive agent. In
exchange, you agree to diligently engage yourself to the best of your abilities
to do what is necessary to meet their objectives.

An exclusiveright-to-buy listing agreement is used by brokers and their
agents to prepare and submit to prospective buyers their offer to render
services on their behalf as the buyer’s real estate agent. Under it, you are
employed to locate property sought by the buyer in exchange for the buyer’s
assurance you will be paid a fee when the buyer acquires the type of property
they seek. [See Form 103 accompanying this chapter]

A buyer who refuses to enter into a written listing agreement with a broker
and their agent demonstrates a clear intention the buyer does not want them
as their representative. What this unlisted buyer likely wants is an agent
to act as a locator or finder of properties, providing valuable information
without any obligation to compensate them for the assistance. Possibly, the
buyer has not yet committed themselves to buy a property; “just looking,
thank you very much.”

Without the buyer's written promise to pay a fee, you're entitled to nothing
when your buyer “goes around” you and acquires property on which you
provided them with information.

Without the buyer's written promise, no fee has been earned which is
collectable from anyone, unless you arranged a fee-sharing agreement with
the seller's broker documenting the buyer as your client, a condition which
presents other risks. [See Figure 1, RPI Form 105]

Various working relationships and compensation arrangements may be
struck between a prospective buyer and their agent.

Writings, by their nature, are intended by all who enter into them to be
enforced. This includes a signed buyer's listing calling for payment of a fee
when the buyer’s objective of acquiring property is met.

Editor's note — All assurances of a brokerage fee on a real estate transaction
are required by contract law (Statute of Frauds) to be in writing and signed by
the person who agreed a fee will be paid, regardless of whether the fee will
be paid by that person or by another party to the transaction.’

The following situations demonstrate the various likelihoods of collecting a
fee for assisting a buyer:

1. No listing exists. Neither the seller nor the buyer has formally
employed a broker. Usually, the seller acting without a broker is an
experienced real estate investor, subdivider, land speculator, real
estate owned property (REO) lender or other well-seasoned owner
capable of negotiating a real estate transaction without representation.

1 Phillippe, supra
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Form 103
BUYER'S LISTING AGREEMENT
Exclusive Right to Buy, Exchange or Option Buye r's Listing
Prepared by: Agent Phone Agreement
Broker Email

NOTE: This form is used by a buyer's agent when employed by a prospective buyer as their sole agent, to prepare an
offer to render services on behalf of the buyer to locate and acquire property for a fixed period of time.

DATE: 20 at California.
items left blank or unchecked are not applicable.
1. RETAINER PERIOD:

1.1 Buyer hereby retains and grants to Broker the exclusive right to locate real property of the tépe described below
and to negofiate the terms and Z%Ondmons for its purchase, lease or opfion, acggp ble to Buyer, for the period

and terminating on

beginning on
2. BROKER'S OBLIGATIONS:
2.1 Broker to use diligence in the performance of this employment.
3. GENERAL PROVISIONS:

3.1 Buyer acknowledges receipt of the Agency Law Disclosure. [See RPI Form 305]

3.2 Buyer authorizes Broker to cooperate with other brokers and divide with them any compensation due.

33 Before ang party to this agreement files an action on a dispute arising out of this agreement which remains
unresolved after 30 days of informal negotiations, the parties argee to enter into_non-binding mediation
administered by a neutral dispute resolution organization and underiake a good faith effort during mediation to
settle the dispute.

34  The prevailing party in any action on a dispute will be entitled to attorney fees and costs, unless they file an action
without first offering to enter into mediation to resolve the dispute.

35 This agreement will be governed by California law.

4. BROKERAGE FEE:
NOTICE: The amount or rate of real estate fees is not fixed by law. They are set by each Broker individually and
may be negotiable between Client and Broker.
41  Buyer agrees to pay Broker % of the purchase price, or ,IF:

a. Buyer, or any person acting on Buyer's behalf, purchases, leases, exchanges for or obtains a purchase
option on real property sought under this agreement during the retainer period.

b. Buyer terminates this employment of Broker during the listing period.

c. Within one year after termination of this agreement, Buyer enters into negotiations which result in Buyer's
acquisition of an interest in any property Broker has solicited information on or negofiated with its owner,
directly or indirectly, on behalf of Buyer prior to this agreement’s termination. Broker to identify prospective
properties by written notice to Buyer within 21 days after termination. [See RPI Form 123]

4.2 Buyer's oblieation to pay Broker a brokerage fee is extinguished on Broker's acceptance of a fee from Seller or

Seller's Broker of property acquired by Buyer.

4.3  Inthe event this agreement terminates without Broker raceivingBa fee under §4.1 or 5,4,2, Buyer to pay Broker the

sumof$_____ ~  perhour of time accounted for by Broker, notto'exceedS____~ .

TYPE OF PROPERTY SOUGHT:

GENERAL DESCRIPTION
LOCATION SIZE
RENTALAMOUNT/TERM
| agree to render services on the terms stated above, | agree to employ Broker on the terms stated above,
Date: , 20 See ig Page A [RPI Form 251]
Buyer's Broker: Date: 20
Broker's CalBRE #: Buyer's Name:
Buyer's Agent:
Agent's CalBRE #: Signature:
Buyer's Name:
Signature: Signature:
Address: Address:
Phone: Cell: Phone: Cell:
Email: Email:
FORM 103 12-15 ©2016 RPI — Realty Publications, Inc., P.O. BOX 5707, RIVERSIDE, CA 92517

2. A “one-shot” seller’s listing exists. A buyer is willing to make an
offer through an agent who located an unlisted property (and other
properties) at the buyer’'srequest and broughtit to the buyer’s attention.
[See RPI Form 103-1]

The agent fails to have the buyer enter into an exclusive right-to-buy
listing. Before preparing and submitting an offer from the buyer, the
agent solicits the seller for and obtains a “one-shot” right-to-sell listing
containing a promise to pay a fee. On getting the listing, the agent
prepares and submits an offer from the buyer.


http://journal.firsttuesday.us/forms-download-2/form103/
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3. Customer turned client. An agent employed by a broker in an office
with numerous listed properties is contacted by a prospective
buyer. The buyer is exposed to all the relevant “in-house” listings,
none of which are of immediate interest to the buyer. Having
exhausted the in-house inventory of property for sale by clients,
the agent may choose to see the buyer off. Or, the agent might
better consider making arrangements with the buyer to locate
qualifying properties listed by other brokers and unlisted properties
(For Sale By Owners (FSBOs)), and present them to the buyer.

Ifthebuyeragrees, the agentis tolocate qualifying properties, the agent
needs to first ask for and obtain a signed buyer's listing agreement. If
the agent is to be assured payment of a fee when the buyer acquires
property, the buyer needs to enter into a buyer's listing agreement.


http://journal.firsttuesday.us/?ddownload=50339
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4. A buyer’s listing agree