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Chapter 1: Brokerage activities: agent of the agent

Brokerage activities:
agent of the agent

A Gl FERal

After reading this chapter, you will be able to:

+ understand an employing broker's responsibility to continually
oversee the real estate activities of the agents they employ;

+ appreciate the office policies, procedures, rules and systems a
broker implements to comply with their duties owed to clientele
and others; and

+ discuss how licensee status relates to labor requlations, taxation
and issues of liability.

clients licensed activities
independent contractor listing agreement
(IC)

As brokerage services became more prevalent in California in the mid-2o0th
century and the public demanded greater consistency and competence in
the rendering of these services, the state legislature began standardizing and
regulating:

« whois eligible to become licensees and offer brokerage services;

+ theduties and obligations owed by licensees to members of the public;
and

« the procedures for soliciting and rendering services while conducting
licensed activities on behalf of clientele.

Collectively, the standards set the minimum level of conduct expected of a
licensee when dealing with the public, such as competency and honesty.
The key to implementing these professional standards is the education and
training of the licensees.

Chapter

1

Learning
Objectives

Key Terms

Introduction
to agency

1
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listing agreement

A written employment
agreement used by
brokers and agents
when an owner,
buyer, tenant or lender
retains a broker to
render real estate
transactional services
as the agent of the
client. [See RPI Form
102 and 103]

Broker vs.
sales agent

clients

Members of the public
who retain brokers and
agents to perform real
estate related services.

Individuals who wish tobecomereal estate brokers are issued a broker license
by the Department of Real Estate (DRE) only after completing extensive real
estate related course work and meeting minimum experience requirements.
On receiving the license, brokers are presumed to be competent in skill
and diligence, with the expectation that they will conduct themselves in a
manner which rises above the minimum level of duties owed to clientele
and other members of the public.

For these reasons, the individual or corporation which a buyer or seller,
landlord or tenant, or borrower or lender retains to represent them in a real
estate transaction may only be a licensed real estate broker.

Toretain a broker to act as a real estate agent, the buyer or seller enters into an
employment contract with the broker, called a listing agreement.

Brokers are in a distinctly different category from sales agents. Brokers are
authorized to deal with members of the public to offer, contract for and
render brokerage services for compensation, called licensed activities.
Sales agents are not.!

A real estate salesperson is strictly an agent of the employing broker. Agents
cannot contract in their own name or on behalf of anyone other than their
employing broker. Thus, an agent cannot be employed by any person who is
a member of the public. This is why an agent’s license needs to be handed to
the employing broker, who retains possession of the license until the agent
leaves the employ of the broker.?

Only when acting as a representative of the broker may the sales agent
perform brokerage services which only the broker is authorized to contract
for and provide to others, called clients.3

Further, a sales agent may only receive compensation for the real estate
related activities from the employing broker. An agent cannot receive
compensation directly from anyone else, e.g., the seller or buyer, or another
licensee4

Thus, brokers are the agents of the members of the public who employ them,
while a broker's sales agents are the agents of the agent, the individuals who
render services for the broker’s clients by acting on behalf of the broker.s

As a result, brokers are responsible for all the activities their agents carry out
within the course and scope of their employment.®

Calif. Business and Professions Code §10131

Bus &P C§10160

Grand v. Griesinger (1958) 160 CA2d 397

Bus &P C§10137

Calif. Civil Code §2079.13(b)

Gipson v. Davis Realty Company (1963) 215 CA2d 190

oA W N e



Chapter 1: Brokerage activities: agent of the agent 3

When a broker employs a sales agent to act on behalf of the broker, the broker
is to exercise reasonable supervision over the activities performed by the
agent. Brokers who do not actively supervise their agents risk having their
licenses suspended or revoked by the DRE

Here, the employing broker’s responsibility to the public includes:

on-the-job training for the agent in the procedures and practice of real
estate brokerage; and

continuous policing by the broker of the agent’s compliance with the
duties owed to buyers and sellers.

The salesagent’s duties owed to the broker's clients and others in a transaction
are equivalent to the duties owed them by the employing broker.?

The duties owed to the various parties in a transaction by a broker, which
may be carried out by a salesagent under the employing broker’s supervision,
oversight and management, include:

the utmost care, integrity, honesty and loyalty in dealings with a
client; and

the use of skill, care, honesty, fair dealing and good faith in dealings
with all parties to a transaction in the disclosure of information which
adversely affects the value and desirability of the property involved.°

To ensure a broker’s agents are diligently complying with the duties owed
to clientele and others, employing brokers need to establish office policies,
procedures, rules and systems relating to:

soliciting and obtaining buyer and seller listings and negotiating real
estate transactions of all types;

the documentation arising out of licensed activities which may affect
therights and obligations of any party, such as agreements, disclosures,
reports and authorizations prepared or received by the agent;

the filing, maintenance and storage of all documents affecting the
rights of the parties;

the handling and safekeeping of trust funds received by the agent for
deposit, retention or transmission to others;

advertisements, such as flyers, brochures, press releases, multiple
listing service (MLS) postings, etc.;

agents’ compliance with all federal and state laws relating to unlawful
discrimination; and

the receipt of regular periodic reports from agents on their performance
of activities within the course and scope of their employment.*

7 Bus&PC§10177(h)

8 CC8§2079.13(b)

9 CC82079.16

10 California Department of Real Estate Regulations §2725

Responsibility
for
continuous
supervision

The
employing
broker’s
management
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Business
and licensed
activities

licensed activities
Dealing by DRE
licensees with
members of the public
to offer, contract for
and render real estate
brokerage services for
compensation.

The (not so)
independent
contractor

One method a broker uses to implement the requirement for supervision of
employed agents is to develop a business model. So intended, the broker
outlinesthe meansand manner by which agents produce and servicelistings,
and how purchase agreements are negotiated and closed. The creation of
a plan for office operations logically starts by establishing categories for
itemizing administrative and licensed activities, then a written presentation
of the conduct required of agents to achieve the broker's objectives for each
item. [See Figure 1]

Categories of business and licensed activities include:

« administrative rules, covering a description of the general business
operations of the brokerage office, such as office routines, phone
management, sign usage, budgetary allocations for agent-support
activities (advertising, farming, etc.), agent interviews, goal setting and
daily work schedules;

« procedural rules, encompassing the means and methods to be used by
agents to obtain measurable results (listings, sales, leases, mortgages,
etc.);

« substantive rules, focusing on the documentation needed when
producing listings, negotiating sales, leases or mortgages and fulfilling
the duties owed by the broker to clientele and others;

+ compliance checks, consisting of periodic (weekly) and event-driven
reports (a listing or sale) to be prepared by the agent, and the review
of files and performance schedules by the broker, office manager or
assistants, such as listing or transaction coordinators; and

* supervisory oversight, an ongoing and continuous process of training
agents and managing their activities which fall within the course and
scope of their employment.

Therulesand procedures established by the broker to meet theirresponsibility
to manage and oversee the conduct of their agents when acting on behalf
of the broker needs to be agreed to in writing between the broker and the
employed agents. A written employment contract details the duties of
the sales agent and the agent’s need to comply with an office manual which
contains the broker’s policies, rules, procedures and other conduct the broker
deems necessary to fulfill their responsibility for supervision.

Also, the written employment agreement needs to spell out the
compensation theagentistoreceive forrepresenting the brokerin soliciting
and negotiating listings, purchase agreements, leases and financing.!!

Most sales agents receive compensation from their brokers based on a
negotiated percentage of contingency fees received by the brokers for
completed sales, leases or mortgages solicited, negotiated or processed by the
agents.

11 DRE Regs. §2726
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Within each category of activity covering the broker’s management of their agents’ conduct for
producing, servicing and negotiating listings and sales, is a list of items to be considered.

Administrative

e E& Oinsurance e institutional advertising e hours/agents’ work

e workers’ compensation franchise affiliation schedules
insurance e trade organization e business cards

e automobile insurance membership e storage of documents
binder e MLS subscriptions (3 years)

e general comprehensive e employment contracts ¢ office meetings/
business insurance with sales agents attendance

e agent policy manual (on e agent pay, advances, e agent contribution to
procedural, substantive and escrow expenses
and compliance disbursements e bank trust accounts
activities) * production goals e general business bank

* new agent ¢ phone/floor-time accounts
qualifications and coverage
interview procedures

Organizational Procedures

e forms to be used e e-mail content e servicing buyers

e use of coordinators e public record inspection (listings, property

o use of office equipment e servicing property profiles, broadcasts,

use of affiliated services
use of controlled
businesses

attorney inquiry/
referral to broker

trust fund handling
(deposit and log)

listings (MLS, signs,

ads, property

profiles, open houses,
correspondence, °
showings, check lists,

rents, etc.)

wants, showings,
qualifying, check lists,
etc.)

client lists and follow-
up

Substantive Activities

taking property o
listings (addenda and
disclosure check lists,
deposits, property

profiles, further

approvals, fee setting,

seller profiles, etc.)

preparing offers o
(documents/disclosures

and addenda checklists,

duty checklists, advice

on use of arbitration, .
forfeiture, escrow, title,

misc. provisions, fee
provisions, etc.)

FSBO submission

of offers (fee
arrangements, listings,
dual agency, etc.)
preparation of
documents, use of
attorneys, added
provisions

Compliance
e pay contingent on file e trust fund logs periodic e schedule of report due
audit and completeness reports dates
e listing logs transaction e listing reports e other events which
logs e sales reports trigger notices or
reports to management
Supervision
e continuous daily e instructions on disciplined, or lax
oversight propriety of acts within and allowing great

constant follow-up

on compliance with
procedures and o
substantive activities

the course and scope of
employment o
degree of enforcement

being tight and

discretion
use of assistants to
provide oversight

Figure 1

Forming a
Business Model
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independent
contractor (IC)

A type of employment
arrangement used by
a real estate broker
when hiring licensed
sales agents and

other brokers as their
supervised employees
to avoid employer
contributions and
withholdings for
income taxes.

Business
income

Whether the broker withholds state and federal income tax on payment of
an agents’ compensation depends on the type of employment agreement
the broker and agent enter into, i.e,, an independent contractor (IC) or
employee-employer (EE) agreement. [See RPI Form 506]

A sales agent licensed by the DRE and employed by a broker under an
independent contractor agreement and paid based on the broker’s receipt of
a contingency fee will not be treated as an employee for purposes of income
tax withholding or payroll contributions.*?

The chief advantage for a real estate broker to use an IC agreement is
the simplification of the bookkeeping process. An IC agreement avoids
withholding for income taxes or Medicare and social security benefits from
the agent’s fee while also avoiding employer contributions.

In turn, the broker files a 1099 report with the Internal Revenue Service (IRS)
naming each agent and stating the fee amount each received as an employee
of the broker under a contingent-fee, IC agreement.

To further simplify disbursement of the agent’s share of the fee, some brokers
instruct and authorize escrow to disburse to the agent the amount of fees due
the agent from the broker. These fees accrue to the broker on the close of a
sales escrow. However, this “through system” of payment leaves the broker
without adequate records for 1099 and workers’ compensation reporting and
audits.

For sales agents entering into an IC agreement, they report their fees received
from their broker as business income (Schedule C). In turn, the agent expenses
all the business-related costs of operations incurred while acting within the
course and scope of their employment with the broker. It does not matter
what degree of control the broker actually exercises over the agent’s activities,
none or enough to satisfy DRE supervisory requirements or total oversight as
needed for first year licensees.

However, even though the agreement is called an “independent contractor”
agreement — an arrangement designed solely for income tax reporting
purposes — the agent is an agent of their employing broker and definitely
not a separate operator independent of their broker.

When testing the conduct of an agent while engaged in real estate related
activities, the IC provision in the broker-agent employment agreement
cannot and does not change the agent’s classification as an agent of the
broker under California real estate and labor laws.3

Thus, brokers who use an IC agreement are not to delude themselves to
believe that somehow the agent may permissibly act independent of the
broker, no supervision required.

12 Internal Revenue Code §3508
13 Gipson, supra
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Consider a sales agent who is employed by a broker under an IC agreement.
The broker gives the agent total discretion in handling of clientele and
documentation of listings and sales.

As risk management, the IC agreement includes a provision calling for the
agent to hand the broker a binder for liability insurance coverage for the
agent’s car, naming the broker as an insured. The IC agreement also requires
all documents and funds received on listings and sales to be entered into and
taken in the name of the broker, and all advertising and business cards to
identify the agent as acting for the broker as an associate licensee.

One day, while the sales agent is driving to list a property, the agent collides
with another vehicle, injuring the driver. The driver makes a demand on the
agent’s broker to pay for the driver's money losses incurred due to the agent’s
negligence.

The broker rejects the demand, claiming the agent is an independent
contractor, not an agent (much less an employee) of the broker, and thus the
broker has no liability for the losses inflicted on the driver by the agent.

The driver claims the broker is liable for their losses since the agent is a
representative of the broker and was acting within the course and scope of
their employment when the injuries occurred.

Can the driver injured by the agent’s negligence recover their money losses
from the agent's broker?

Yes! The sales agent is the agent of the broker as a matter of law, without
concern for the type of employment agreement they have entered into.

Inspiteofthe ICemploymentagreementallowingtotal discretion totheagent
in the conduct of handling of listings and sales, the agent is continuously
subject to supervision by the broker. Sales agents are agents of the broker,
withoutregard to the tax purpose of their employment agreement. The injury
presented in the prior scenario occurred while the agent was acting within
the course and scope of their agency with the broker. Thus, the broker cannot
escape liability for their agent’s negligence.*

The broker who hires agents who use their own vehicles to conduct brokerage
activities by going to and from appointments, meetings and properties needs
to be a named insured on the agent’s car insurance policy as a matter of the
broker’s risk management. The employing broker also needs to maintain
general comprehensive businessliability insurance and professional liability
coverage (errors and omissions insurance). Claims of tortious conduct of all
sorts may arise out of listings and sales transactions solicited and negotiated
by their agents and coverage is needed to defend or pay these claims.

In part, supervision is critical to the reduction of the broker’s exposure to risks
of liability for their sales agents’ failure to inspect, disclose, advise and care
for clients.

14 Gipson, supra

Agent

imposes
liability on
broker

The IC: an
agent of the
broker

7
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Unemployment
insurance
benefits

Minimum
wage
exclusion

For the purposes of administering real estate law, a sales agent is considered
both an agent and an employee when acting within the course and scope of
employment with a broker.’s

However, as with state and federal income tax withholding, an agent is not
always treated as an employee.

For example, licensed real estate sales agents, as well as associated brokers,
are excluded employees for purposes of the California Unemployment
Insurance Law. Even though a sales agent is considered both an agent
and an employee under California real estate law, a broker does not have to
contribute to the state unemployment insurance fund on behalf of the agent.
In turn, the agent cannot collect unemployment benefits from the state if
terminated from the employ of the broker.

Receipt of compensation by a licensed real estate agent under an employment
agreement, paid as a contingency fee for closing transactions, is the only
test required for the broker to avoid paying unemployment benefits. When
the agent is paid a contingency fee, not an hourly wage, the agent will be
denied unemployment benefits regardless of the level of supervision and
control the broker exercises over the agent’s real estate related activities.*

A sales agent is entitled to payment of minimum hourly wages from a broker
if the agent is classified as an employee by California labor laws. This labor
law classification is unrelated to tax law treatment. A labor law employee
comes about due to the broker’s conduct, including constant supervision
and total control over the agent’s means, manner and mode of engaging
in activities requiring a real estate license.

However, as agents of their broker, most agents by the nature of daily
scheduling for appointments, property viewings and document preparation
have a high level of discretion and control over when they conduct different
aspects of their business. This is especially true of the hours spent outside of
their broker's office.

Typically, the agents’ time in the office spent at the desk, or on the phones or
floor, rarely take up more than one day a week, usually less than 20% of the
time spent on real estate related listings and sales. Little additional time is
spent in the office at staff meetings. As a result, agents are rarely considered
employees, except for the public policy purpose of judging their conduct as a
licensee under California real estate law.

As an outside salesperson who regularly works more than half of their time
away from their place of employment, selling items or obtaining contracts
for services, a real estate sales agent is excluded from collecting a minimum
wage from their broker."”

15 Grand, supra
16 Calif. Unemployment Insurance Code §650
17 Calif. Labor Code §1171
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Consider an agent who is employed by a broker under an IC agreement. The
broker does not have a policy manual, training program or any requirements
as to what forms to use and what duties are to be fulfilled by the agent (a
dereliction of the broker’s duties of supervision). Once a month, the agent
reports to the broker by preparing and presenting a transaction log noting the
listings and sales activity the agent has been involved in during the month.

After several months of employment and no sales, the broker terminates the
agent. During the employment, the broker disbursed funds to the agent as an
advance draw against fees yet to be earned by the agent. Any amounts not
reimbursed are payable to the broker on termination. Thus, by agreement, the
broker calls due the amounts advanced and unpaid, and makes a demand on
the agent for payment at the time of termination.

The agent claims they are entitled to an offset since they are an employee of
the broker and thus entitled to a minimum wage in amounts which exceed
the advances received from the broker. The agent makes a demand on the
broker for unpaid wages at the minimum rate per hour worked.

To be due an hourly wage, the agent needs to demonstrate that the actual
working relationship with the broker was more than just an agent of the
broker employed as required by real estate law, but that of an employee
under the labor code.

To continue the previous example, the agent has to demonstrate that the
relationship while employed by the broker included total control by the
broker over every means, manner and mode of conduct used by the
agent to carry out licensed activities on behalf of the broker, such that the
agent was nearly without discretion to make decisions and operate on their
own.

Here, thebroker'ssupervisionand managementoftheagentbyimplementing
policies and procedures for the negotiation of real estate transactions were
nearly nonexistent.

While the sales agent was an agent of the broker, the sales agent was not
under common law control of the broker as a servant hired to perform
as directed under constant supervision. Thus, the sales agent was not an
employee for the purposes of the labor law, and was not entitled to receive a
minimum wage.*®

Further and separately, the issue of being an employee excluded from
collecting a minimum wage based on the agent’s classification as an outside
salesperson was not of concern in the previously discussed example.*

However, even if the broker had controlled an agent’s activities, hours,
scheduling and production of listings and sales, the agent still would have
been outside the office more than half of the hours spent working for the
broker. Thus, an agent who spends half of their working time outside the

18 CC§2079.13(b); Lab C §1171; Grubb & Ellis Company v. Spengler (1983) 143 CA3d 890
19 Grubb & Ellis Company, supra

An employee
under the
labor law

Means,
manner and
mode of
conduct

9
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Workers’
compensation
coverage for
employees

office while classified as an employee under the labor law is definitely
excluded from collecting a minimum wage due to their labor law status as
an outside salesperson.

For purposes of workers’ compensation insurance law, the relationship
between a broker and their employed agents is that of an employer and
their employees. As a consequence, all real estate brokers in California have
to provide workers’ compensation insurance coverage for their sales
agents.>®

A broker who is unlawfully uninsured or forces agents to carry their own
workers’ compensation insurance faces:

« a stop order from the Department of Industrial Relation’s Division
of Labor Standards Enforcement (DLSE), preventing the broker from
conducting business until proof of insurance is offered up;

« civil penalties and fines up to $100,000; and

« reimbursement claims from current and former agents for premiums
they paid.>

For a broker who employs one or more agents, the broker is required to be
covered by workers’ compensation insurance, in addition to any business,
vehicle and professional liability insurance (errors and omissions coverage).
The insurance coverages provide the broker with a financial safety net
against agent-imposed liability by shifting the risk of loss to the insurance
companies.

Thus, the well supervised real estate brokerage business, as owned and
managed by a broker who runs a properly conducted operation with concern
for inherent risks, provides an enduring professional environment in which
their sales agents will flourish.

20 Lab C §§3200 et seq
21 California Department of Real Estate Bulletin, Fall 2004, Page 10
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To ensure a greater degree of consistency and competence in the
rendering of brokerage services, California law regulates:

« whois eligible to become licensees and offer brokerage services;

+ theduties and obligations licensees owe to members of the public;
and

+ the procedures for soliciting and rendering services while
conducting licensed activities.

Only licensed brokers are authorized to provide brokerage services to
members of the public. Sales agents are representatives of the licensed
broker, and render brokerage services on the broker’s behalf.

When a broker employs a sales agent, the broker is to exercise reasonable
supervision over the activities performed by the agent. Brokers who do
not actively supervise their agents risk having their licenses suspended
or revoked by the California Department of Real Estate (DRE).

The duties owed to the various parties in a transaction by a broker,
which may be carried out by a sales agent under the employing broker’s
supervision, oversight and management, include:

+ the utmost care, integrity, honesty and loyalty in dealings with a
client; and

+ theuseofskill, care, honesty, fairdealingand good faith in dealings
with all parties to a transaction in the disclosure of information
which adversely affects the value and desirability of the property
involved.

Most sales agents receive compensation from their brokers as
independent contractors based on a negotiated percentage of
contingency fees received by the brokers for completed sales, leases or
mortgages solicited, negotiated or processed by the agents.

However, even though the agreement is called an “independent
contractor” agreement, the agent is an agent of their employing broker
and not a separate operator independent of their broker.

As an outside salesperson who regularly works more than half of
their time away from their place of employment, a real estate sales
agent is excluded from collecting a minimum wage from their broker.
However, all real estate brokers in California have to provide workers’
compensation insurance coverage for their sales agents.

Chapter 1
Summary

11
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clients

independent contractor (IC)

licensed activities

listing agreement

Pg. 2
Pg. 6
Pg-4
Pg. 2

Quiz 1 Covering Chapters 1-6 is located on page 578.
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of riches
Y ) AR

After reading this chapter, you will be able to:

+ estimate the potential income and expenses an agent will likely
experience when employed by a broker; and

+ evaluate competing brokerage firms for suitability with an agent'’s
professional goals and expectations.

net operating income (NOI) sales goal
(employment)

Consider an individual who receives an original salesperson license from
the Department of Real Estate (DRE). The newly licensed agent contacts
a real estate broker in response to an advertisement soliciting agents to join
the broker’s office. The agent interviews the broker, and others, in an effort to
find a suitable office environment to work in.

Eventually, the agent selects the office they feel is most able to provide the
training and guidance they need to earn a living in real estate sales.

During an agent interview, the broker addresses the question of earnings.
The agent is told the employment relationship with the broker will be under
an independent contractor (IC) agreement with workers’ compensation
coverage provided by the broker. [See RPI Form 506]

No income tax withholding or employer contributions exist, such as for:
+ social security;
+  Medicare; or

+ unemployment insurance.

Chapter

Learning
Objectives

Key Terms

The
employing
broker
avoids agent
deceptions



14 Real Estate Practice, Eighth Edition

Form 504

Agent’s Income

AGENT'S INCOME DATA SHEET
Data Sheet

NOTE: This form is used by an agent or broker when analyzing the income and expenses they are likely to experience
while employed by a broker, to estimate their entry or change-of-office costs and their anticipated annual gross income
and expenses resulting from the employment.

Page 1 of 2

DATE: .20
Brokerage office:
ANNUAL INCOME AND EXPENSES:
1. Gross Brokerage Fees [See instructions at line 11.4] 3 %
1.1 Franchise fee disbursement ( Y%of§1.)(-) 8
a. ubtotal, 3,
1.2  Broker retains % of  §1.,or  §11a......§
. Gross Fees due Agent $ %
3. Transaction Deductions by Broker:
3.1  Less:

(o]

a. E & O premium (3,

per closing) 3,
% of fee)......$

b.  Prior client promotion (

 § b3

[ Listing/Tr ion o
d. Other £
3.2 Total charges withheld -)% %
4. Office Expenses:
4.1 Equipment rent 3
4.2 Forms & manual g
4.3 Desk space and parking Charges.......oeversemenones
44  Membership:
a. Trade association,
b. MLS fees.
c. Affiliations.
45 Suppliesisoftware uf
46 Postage/delivering services.
4.7  Library/subscription
4.8 Phnlnanr\ing
49 Equipment use charge
4.10 Total office expenses: -1$ %
5. Agent's Business Expenses:
5.1 Telephone:

©r

L L

a. Phone/fax 3
b. cell phone. 3,
52  Auto
a. Gasloil $
b. Repairs and maintenance/carwash 3
. Insurance. 5
d L pay $
e Reg eI

53  Printing:
a. Farm letters
b. Postage.
54 Licensing fees and education
55 Internet service.
56 Legal and accounting

A & G

Further, the broker explains the agent needs cash reserves or income from
other sources to meet their living and business expenses for six to nine
months. Several months will pass before income will be forthcoming from
closings in which the agent will have participated. The brokerage office does
not make monthly advances against future fees.

To assist the agent in an analysis of potential earnings, an income and
expense data worksheet is prepared by the agent. The agent enters the
approximations made by the broker for the various expenses a typical agent
may experience during their first year with the brokerage office. [See Form
504 accompanying this chapter]



Markeling session:

------------- PAGE 2 OF 2 — FORM 504

3

Travel/hotel

Entertai

123 and health).

s
$
s

Total Business Ex

Marketing and Sales Expenses:

6.1
6.2

6.3
6.4
6.5
6.6
6.7
6.8

Printing fly iler for listings.

LA

Property ads:
a. N

b. TViradio/web.

Postage

Property preparation

Open house (f

Gifts on closing

Transactional expense:

LR L LU U L

Total marketing and sales expense:

¢

Agent's Net Income:

71

Agent's Net |

Income, SS & medicare taxes,

)

FFERER

Other Income Sources:

9.1
9.2
93

Draw/Advance.

Other

A1

Other

10. Cost-of-Entry/Change-of-Office Analysis:
10.1  Markeling course
10.2 Lock boxes
10.3 Open house signs.
10.4 Stationary/cards
10.5 Computer/prog
10.6  Office furni
10.7 Photocopier.

10.8 Phoneffax equipment.
10.8 Phonei ion
10.10 Camera/printer.
10.11 Vehicle

10.12 Other
10.13 Other
10.14 Total Entry tion Costs: <

SRR R L LR L R U R LR L

Fee Proj

11. Gross Brol g
11.1  Annual after-tax income desired by agent. 5.
11.2 Divide by percentage of after-tax income at §8 5
11.3  Annual gross Brokerage Fee needed at §1.
to earn the desired after-tax income at §11.1: 3,
11.4 Analyze the source of Gross Brokerage Fees at §1 by setting the price of the typical transaction Agent will close,
the dollar amount Broker will receive as the Gross Brokerage Fee on the typical transaction, and the number of
typical transactions Agent must close within one year to attain the Gross Brokerage Fees set as the goal at §11.3.

| FORM 504 08-15 ©2015 RPI — Realty Publications, Inc., P.O. BOX 5707, RIVERSIDE, CA 92517 |

The agent uses the worksheet to further analyze income, expenses, cash
reserves and the sales goal they determine are necessary to provide an
acceptable after-tax income for personal living expenses.

As a prerequisite to an agent’s use of an income and expense data worksheet,
the agentneedsto collectincome data during an interview with a prospective
broker, including:

+ the price range of property the agent is most likely to list and sell;

« the number of sales the agent is likely to close in that price range
during the first year;

Chapter 2: An agent’s perception of riches 15

Form 504

Agent’s Income
Data Sheet

Page 2 of 2
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an income
analysis
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sales goal

The amount of after-
tax income agents

and brokers intend to
earn as a result of their
real estate licensing
activities.

The agent’s
personal role

The broker
steps
forward, with
information

« the gross broker fees generated by the number of sales during the first
year; and

+ the share ofthe gross broker fees the agent will receive under the fee-
sharing schedule offered by the broker.

The likely gross fees the broker is to receive and the agent’s share of those fees
are entered on the worksheet as a result of the interview. [See Form 504 §§1
and 2]

Ultimately, the sales goal set by the agent isreflected in the amount of after-
tax income the agent seeks for themselves. [See Form 504 §11]

Until the worksheet is filled out accurately, projecting fees to be received
by the agent, estimating expenses to be incurred and attempting to set sales
volume goals or probable after-tax earnings is an uneducated guess.

The volume of real estate sales closed by new agents during their first year in
the business is a “numbers game.” Only a low percentage of all sales efforts
come to fruition in the form of fees received from closings. Thus, the type of
person attracted to real estate sales needs to have an innate curiosity and
enthusiasm for estimating and forecasting income and expenses if they are
to succeed.

A prospective agent who is discouraged or daunted by the exercise of
completing a worksheet is unlikely to be a prime candidate for employment
in the real estate business.

Brokers, by experience, tend to be more organized than agents. Brokers who
employ agents are also better able to anticipate the income and expenses an
agent will incur than recently licensed agents. It is the broker who is best
able to draw a conclusion about an agent’s future with the broker’s office, not
an agent new to the world of real estate sales or who has been languishing in
another office due to inadequate or nonexistent planning and organization.

A broker's primary objective when hiring agents is to increase the gross
broker fees received by the office without a disproportionate increase in
operating expenses. For the broker to make hiring a productive endeavor, the
broker needs to organize an agent selection and evaluation plan to avoid the
turnover of agents who remain with the office for only a short period of time.

Long-term employment of agents contributes to a favorable industry-wide
reputation for the broker, and provides a return to the broker for the time
and energy invested with each agent during the employment process and
the agent’s start-up period. Energy, money, time and enthusiasm all wane
fast when the turnover of talented agents in an office is due to the failure of
unrealistic expectations held by the agents.
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A broker's full disclosure — upfront and prior to employment — covering the
agent’s likely income and expenses, and why the fee sharing and expenses
allocations are reasonable, leads to a realistic expectation of income by the
agent.

Monthly and quarterly sales goals may then be set at levels designed to meet
projected earnings if the agent is employed by the broker.

To control the agent’s interview and get long-term results, the broker needs
to initiate the income and expense discussion, not wait until the prospective
agent takes charge by raising the question of earnings. Earning a living is the
crux of entering the profession.

To be ready for an interview with a prospective agent, the broker needs to
prepare a worksheet by estimating the expenses the agent is most likely
to incur. Also, the broker needs to estimate the initial cash investment
the prospective agent is required to make to cover one-time, nonrecurring
expenditures and the carrying costs for a period of time necessary to get a
proper start in real estate sales. [See Form 504 §10]

Once the operating expenses, nonrecurring costs and carrying costs to be
incurred by the typical agent have been established — based on the broker’s
history with their present agents — what remains is the difficult task of
anticipating an agent’s gross fees from sales that will most likely close
during the first year of employment.

A couple of approaches for estimating future fees are apparent. For one, the
broker may project a range of gross broker fee amounts, varying from the
earnings generated by a high producer to those of a low producer during
their first year with the office. The various gross broker fee projections —
ranging from low, medium to high — may be entered on separate copies of
the income and expense worksheet. The agent’s expenses estimated for the
first year are included in the worksheets.

Thus, the prospective agent’s after-tax income can be calculated based on
various levels of sales.

Another approach for the interview is to discuss the range of gross broker fees
an agent can generate, without the broker first entering a projection of fees
on the income and expense worksheet handed to the agent. Thus, the agent
is left to enter and calculate the income they either believe they can produce
or want to produce to attain the after-tax income they seek.

Reviewed by the broker and the prospective agent under either approach, or
a combination of approaches, the worksheet becomes both a budget and a
sales goal for the agent. With an open-minded review of the pros and cons
of income sharing and expense allocation, the broker encourages the agent
to set attainable production goals.

Estimating
the initial
cash
investment

Forecasting
gross fees

to set
expectations,
and goals
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Steps a
broker takes
to inform

net operating
income (NOI)
(employment)

The net revenue
generated by an
agent’s employment,
calculated by
subtracting business
operating costs from
the expected income
from fees generated
from sales, leasing or

financing transactions.

Selecting a
broker by
comparative
shopping

Real Estate Practice, Eighth Edition

At the same time, the broker confirms whether the prospective agent has the
financial capacity to carry their personal and business expenses during the
start-up period with the office before the fees from closings start to roll in.

An employing broker informs a prospective agent about the out-of-pocket
operating expenses the agent is most likely to incur while employed by
the broker. Also, the agent needs to have a vehicle, computer and materials
required for transactions involving real estate sales, leasing or financing.
Agents need to pay multiple listing service (MLS) fees to become part of the
market. An explanation of the net operating income (NOI) from sales the
agent is to expect they will receive cannot be overlooked by the broker.

Without these disclosures, an analysis of the agent’s long-term potential
with the office has not taken place.

These types of disclosures will help avoid either a termination of employment
or dissatisfaction over lost expectations.

Thus, a realistic and relatively accurate disclosure of income, expenses and
the initial investment an agent is to make on entering the employ of the
broker:

« reduces the office turnover of agents;

+ reduces the broker's investment of time and energy hiring and training
agents; and

+ produces a sales staff whose income expectations are met based on
their ability to attain the sales goals each have set for themselves.

After a few years of employment in the business of real estate sales, efficient
agents generally want to earn more for the time they spend:

+ listing properties and buyers;

+ locating buyers and properties; and

+ engaginginall the activities surrounding a real estate sales transaction.
Before walking into the broker’s or manager’s office with a demand for the
office to cover more expenses and give the agent a larger share of the broker

fees, the agent is to first conduct comparative shopping to determine how
other brokers share expenses and fees with their agents.

The first step for the agent interested in renegotiating their current
employment arrangement with a broker or moving to another broker’s
office is to prepare a worksheet on their current operating conditions. The
worksheet details:

« what fees the agent has generated;

+ the share of the fees the agent received;

+ the operating expenses paid by the agent and the net income; and

+ the after-tax income experienced during the past 12-month period.
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If the exercise goes no further, the worksheet may act as a budget or a basis
for forecasting the next 12 months. Further, the variables controlling the
amount of income and expenses may be analyzed, adjusted and projected to
set sales goals the agent wants to attain during the next 12 months.

The second step is to distinguish the agent’s current arrangement with their
broker from the earning opportunities available with other acceptable
brokerage offices. The comparative analysis is accomplished by preparing a
worksheet for each prospective office. Information for the worksheet may be
gathered from interviews with those brokers or their managers, or agents in
those offices who have a handle on their income and expense arrangements
with their broker.

On completion of the worksheet for each office, a comparison shows the
distinctions and parallels between the different offices.

Armed with comparisons reflected by the data on the worksheets, the agent
seeking to renegotiate fee splits and the allocation of expenses with their
current broker are able to structure their request for specific changes based
on the market place of employing brokers.

Alternatively, the agent seeking to change offices uses the worksheet to make
the same comparisons and size up prospective brokerage offices. Ultimately,
the agent hopes to negotiate an income and expense sharing arrangement
which satisfies the agent and provides a better opportunity for greater
earnings — expectations realized based on comparison shopping and the
agent’s past sales history.

However, timing is important. The period during which the agent begins
negotiations with their current broker or schedules interviews with other
brokers can affect their results.

For instance, at the height of a booming market, a broker is more willing
to increase a productive agent's share of the fees since the broker’s current
overhead is already covered without the fees from additional sales.

The agent’s advantage of a better fee split and cost allocation carries over into
the inevitable slowdown in sales which follows every boom.

Conversely, a new agent entering an office during a recessionary period just
prior to an upswing in sales benefits from a broker's attention to the care
and training of new agents. Also important is the invaluable assistance of
experienced agents in the office who have a little extra time on their hands.
The extra time afforded by a slower market allows agents to assist others, a
bonding process important for a successful future in real estate sales in the
following years.

An informed
comparison
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A new sales agent seeking employment with a broker may use an
income and expense data worksheet to analyze income, expenses, cash
reserves and the sales goal they need to meet to provide an acceptable
after-tax income.

Established brokers are better able to anticipate theincome and expenses
an agent will incur. Thus, a broker's full disclosure of the agent’s likely
income and expenses leads to realistic expectations of income by the
agent.

An employing broker needs to inform a prospective agent about the
operating expenses the agent is likely to incur while employed by the
broker. The agent needs to have a vehicle, computer and instruments
and materials required for transactions involving real estate sales,
leasing or financing. The agent also needs to pay multiple listing service
(MLS) fees to become part of the market.

If an agent later seeks to negotiate higher fee splits or relocate to a new
brokerage office, they are best served completing an operating data
worksheet to assess their current operating conditions and compare
them with prospective brokerages. Comparative shopping allows the
agent to request employment changes or relocate based on the current
market place.

net operating income (NOI) (employment) Pg. 18
sales goal Pg. 16

Quiz 1 Covering Chapters 1-6 is located on page 578.
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Chapter

Human resources: as
managed by brokers

After reading this chapter, you will be able to: Lea rning

« track agent and broker licensing and renewal trends though . -
oscillations in the market cycle; Objectlves
+ anticipate the effectrecessionshave on brokerand agentlicensing;
and
« implement strategies to operate a successful brokerage office and
keep claims from clients and others under control.

risk reduction program Key Terms

Recessions are the best times to learn the most about real estate. Hiring newly_

Everythingis stressed, tightened to their limits, and displayed in slow motion minted real
to best witness and absorb.
estate agents

Thus,atenseorchestration of participants, property,government, transactions,  j H

. . . . . in a recession
agreements, ancillary services, income, wealth, demographics, and similar
real estate fundamentals exist.

Recoveries are, by their nature, diametrically opposed. Everything becomes
relaxed, tension disappears, and learning becomes a casualty. Everything
gets a universal lift and everything is successful, like ships riding a virtuous
incoming tide. In the recovery paradigm, what's to go wrong with all this
effortless synergy?
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The
prospective
agent

and their
supervising
broker

Higher need
for broker
supervision

For 2023 and the immediate future, welcome to an enhanced learning
environment made available only by a recession. Now is the instructive
period of a business cycle which positions talented, recent licensees to max
out the good times in the recovery phase of a business cycle.

Recessions build and stay in power for the highly alert among us. And, in
turn, sets up the longevity necessary to compile experience to competently
advise consumers of real estate services.

Before an individual may act as a real estate agent and showcase a home in
the flatlands, valleys or hills to earn a living - salary or fee - they first need
to become a salesperson licensed by the California Department of Real
Estate (DRE). Once licensed, a real estate broker may hire them to work in
their brokerage as their agent.

To become licensed, the aspiring agent needs to pass the state licensing exam
administered by the DRE. Prior to applying for the state exam, the DRE
requires the aspiring agent to complete three real estate courses provided by
private schools whose courses are DRE approved or public institutions.

The prospective agent who passes the state exam may become a salesperson
— more commonly called a sales agent or simply an agent - in contrast to
an individual licensed as a broker.

Once licensed, the sales agent is employed by a broker. Thus, the agent will
perform services in real estate transactions as the representative leashed to
their broker for supervision — all mandated by state codes and regulations. In
this way, the agent is the agent of the agent — their employing broker.

Any fees for services an agent performs in transactions are always paid to
their employing broker. The agent may be involved in transactions to render
services on behalf of their broker which generate fees such as:

+ leasing and property management;
« mortgage financing and trust deed notes;

+ sales of interests in real estate, business opportunities and previously-
owned mobilehomes.

The employing broker who neglects to supervise an agent puts themselves
and the agent at risk of a DRE licensing and sanctions review depending on
the level of neglect.

As the 2023 recession approaches, brokers need to consider a higher level of
supervision and oversight of their agents — including broker-associates
— to prevent any misconduct by their staff. During recessions, oversight
generally becomes less demanding of the broker's time since prudent
employing brokers fire the non-productive agents on their staff, leaving
fewer agents to manage.
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CA Original Broker and Sales Agent Licenses Issued Quarterly F'gure 1
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Misconduct by agents during recovery periods, circa 2013 to 2021, are
generally neutralized and thus “covered” by the increasing value of the real
estate interest acquired or encumbered in a transaction. In stark contrast, the
inevitable loss of property value in a recession is no longer available to offset
the losses incurred due to agent errors and transgressions. Instead, it is about
the dollar value lost.

Thus, the broker, the agent and their errors and omissions (E&O) insurance
carrier will be covering collectible losses incurred by participants in
transactions caused by the agent during the recession.

During the real estate recovery and transition into a virtuous half cycle, The entry of
members of the public become aware real estate has the very obvious t
potential of being a lucrative occupation. agents

Motivated to switch professions as a source of greater earnings, these
aspiring agents pile into courses to obtain a license. [See Figure 1]

Of this optimistic cohort, approximately half complete their pre-licensing
courses, pass the state exam and proudly emerge as a licensed agent.

As always, the ripple effect of the wake created by the ever-greater pace of a
recovery into boom time excesses becomes, descriptively, a recession - the
other half cycle of real estate activity. Itis then that the rush to enter the real
estate profession peaks and enthusiasm for entering the profession quickly
wanes, as it began in Q2 2022.

In June 2022, there were 223,381 active agents. However, a total of 308,093

individuals held DRE agent licenses — meaning 27.5% were inactive. The cy cle of
Compared to the more stable period of January 2020 with 204,392 active sales agellt
agents out of a total of 286,270 licensed as agents — meaning 28.6% were . .
inactive. [See Figure 2] Ilcensmg
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Figure 2
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When the 2023 recession passes and a recovery begins - likely around 2026
- the pace of new licensees will be about 40% of the peak experienced in Q2
2022. It happens in every regular business cycle, just as in 2000-2003 with its
premature stimulus and 2007-2011 with its delayed stimulus.

Rather than just providing brokerage services to other individuals, the
superfluous agents —active and inactive — often turn to speculating
in real estate as principals or syndicators. Thus, they often operate as
insiders participating as a principal to locate property for family members,
acquaintances, and for themselves to buy for their own account.

In the recessionary market, anticipate a rapid market adjustment in a return
to core economic fundamentals. Consider the supply of inventory for sale or
lease. Inventory will only stabilize when the demand by end user-occupants
puts a stop to further buildup of inventories. Meanwhile, sales prices decline,
a dead-cat bounce of activity from returning speculators and startups runs it
short course, followed by several months to build up buyer confidence before
buyers and tenants activity starts to shrink inventory.

Additionally, data indicating an end to a recession will be a return to rent-to-
income and mortgage-to-income ratios in the residential markets at a third
of gross income.

The pandemic period created a seismic tsunami-style distortion, a three-
year flood-and-drain event in real estate user demand and pricing. While
COVID triggered the pandemic, the market conditions driving the pandemic
demand and pricing were:

« low inventory of property for sale or lease;

+ alow level of construction starts;

+ massive business closing and job losses; and

+ offsetting fiscal and monetary stimulus;
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Riding the pandemic distortions, by the time we hit the end of 2022, the
active agent-to-broker ratio swelled to an average of 2.4 active agents for
every active broker. This ratio has steadily climbed since bottoming at 1.9
agents per broker in 2012.

With the volume of sales and leasing and the pricing of property and
rents fast declining going into 2023, expect the current flock of agents to be
underemployed for the lack of need for their services and the resulting
reduced incomes. Many have and will become discouraged, dropping out of
the active licensee population as unemployed by a broker. First as non-
productive agents which inefficient brokers will allow to hang their license
with the broker. Then as unemployed-inactive agents who eventually let
their license expire without renewing in 2024-2026.

Though many agents and brokers will appear active in DRE reports, a
significant percentage of them will earn most or all their income outside of
the brokerage business.

Most new sales agents enter the world of real estate sales, leasing, and
mortgage services with little understanding about real estate matters, limited
agency training, and no practical experience in brokering transactions.

To remedy thislack of comprehensive experience needed to advise clients on
real estate transactions, agents need better education and training beyond
what is covered in the mandatory pre-licensing courses. This increased need
for pragmatic training includes:

+ property investigations and disclosure training to develop an
understanding about the costs of owning property to advise clients
what consequences the transaction they are contemplating will bring
to bear;

+ training in financials, such as profit and loss statements and balance
sheets;

+ instructions on the economy of the real estate cycles; and

+ a two-year apprenticeship as part of a team employed by the broker
before they handle negotiations and documentation in a transaction
unattended by a supervisor.

The DRE needs to consider implementing research for a study and report on
the typeand duration of apprenticeship training needed to permit a licensee
to operate on their own, without a team member present, when dealing with
clients. For the DRE, it is a matter of their consumer protection oversight,
especially in homebuyer transactions funded by mortgage borrowing.

Hundreds of thousands of California families lost their homes over the past
decades due simply to unsustainable mortgage debt incurred in a transaction
negotiated by an agent. For mortgage lenders to get away with improper
mortgage lending does not eliminate a buyer’s broker’s agency duty owned
to their buyer to advise their buyer about fully foreseeable financial trouble.

Challenges
for boomtime
licensees

Consequences
of improper
training
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Tracking
agent
compliance
with policy

Reducing the
risk

riskreduction
program

Office procedures
implemented and
actively overseen by a
broker to mitigate risk
of liability by ensuring
the broker's employees
conduct themselves as
the broker expects.

Itis likely that some 400,000 homes will be foreclosed on in the coming four
to five years due solely to the negative equity which will develop for all
mortgaged purchases made in the past four or five years.

An agent with proper training in personal finance and real estate cycles may
advise their client of the consequences obtained by home debt arrangements
being built into a transaction to fund the closing and put a stop to most
improperly structured purchases.

When the deficiency in licensee training is not corrected, buyer lawsuits are
the result.

Without an administrative structure to verify the broker's agents are
conducting themselves as intended, the broker is exposed to an unnecessary
risk of loss. Continuous oversight and policing limit unilateral changes,
distortions and deviations from agent conduct acceptable to the broker.

Oversight requires:

+ the commitment of financial and human resources to report
unacceptable conduct;

« the holding of training meetings; and

+ the maintenance of client files.

In a word: continuing management.

Further, all acts carried out by a broker or their agents present the possibility
that a client or other party will be injured financially. This includes
investigations, inspections, negotiations, the giving of advice and the
preparation of disclosures and contracts.

It is the risk of causing these losses which the broker needs to control. Risks
are best limited by choosing activities which can be conducted with more
certainty of a favorable result when relied on by the client or others in
real estate transactions. Thus, brokers need to maintain a risk reduction
program to keep claims from clients and others under control.

Steps necessary to establish a risk reduction program include:

« All activities exposing the broker to liability are identified based on
whether the activity risks causing the client or others to be injured
financially.

+ Each identified activity is broken down into its component parts, i.e.,
all of the acts and events that comprise the activity, which need to be
eliminated or performed properly to avoid causing a loss to a client,
others or the broker.

+ Anevaluation is undertaken into what types of loss a client, others or
the broker might experience if the broker or their agents engage in the
identified activity, or a modified or alternative version of the activity.
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+ Brokerage activities are chosen and procedures adopted to set
parameters for the agent’s conduct, based on whether they fall within
the broker's comfort zone for an acceptable level of exposure to liability.

+ Agent compliance with authorized activities is tracked, coupled with
ongoing remedial training and dispute resolution conduct for claims
made by clients and others.

By January 1, 2020, employing brokers with five or more employees were
required to provide at least two hours of sexual harassment prevention
training to all supervisory employees and at least one hour of training to all
nonsupervisory employees.

Supervisory conduct by brokers and managers includes:

+ analysis of the agent’s income and expenses;
+ setting the fees the agent needs to become financially viable;
+ setting production goalsto meettheincome target (clientsand closings);

+ establishing the agent’s routines and activities likely to increase the
agent's productivity (overseeing time spent working for the broker);
and

+ insistence that compliance reports be prepared and submitted
periodically to the office manager (weekly progress report) and on
critical events (client employment, closings). [See RPI Forms 520
through 523-1; see Figure 3]

Further, the broker obligation to clientsand the DREis to be actively involved
in the agent’s fulfillment of the duties the broker owes to clients with whom
the agent has contact.

Thus, the agent knows from the beginning just what level of production is
expected by the broker as a requisite for remaining with the office. Also, the
broker will be demonstrating their expectation that the sales agent maintain
a competitive attitude about assisting owners and buyers that do deals.
Further, the office environment created will promote a greater probability of
producing purchase agreements and closings, the results needed to succeed.

The training may be completed:
« with other training;
+ inagroup orindividually; and
+ in shorter segments, if the segments meet the time requirement.

Employers also need to provide this training to:

+ seasonal employees;
+ temporary employees; and
+ employees hired to work for fewer than 6 months.

Policing of
business-
related
conduct

Protecting
employees
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Training is to occur within 30 days of an employee’s hire date or within their
first 100 hours worked, whichever comes first.

Employers may also be responsible for any type of harassment activity of
nonemployees (such asa client or even a trespasser) towards their employees,
applicants, individuals providing contract services, unpaid interns or
volunteers.

To be held responsible, the employer needs to:

+ have actual knowledge of or reasonable cause to know about the
harassment; and

+ fail to take appropriate corrective action.
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Employers are also prohibited from requiring the execution of a release of
claim or right under the Fair Employment Housing Act (FEHA) as a
condition for employment, continued employment, a raise or bonus.

The employer is further prohibited from requiring an employee to sign a
nondisparagement agreement or other document which limits the rights of
the employee to disclose unlawful acts in the workplace.

California demographics, and the extremely low ongoing demand by Chapter 3
occupying homebuyers, point to a return of “excitement” in the field

of real estate. It will be up to the Department of Real Estate (DRE) to summary
maintain agent-to-broker ratios and protect society from any adverse

licensee conduct from overpopulating the industry with licensees.

When viewed in the context of disappearing short-term agents,
economic reality is forcing continued consolidation onto employing
brokers.

Tooperateasuccessful brokerage office, the brokerneedstoemploy viable
agents. Brokers or their administrative assistants and managers need to
police the business-related conduct of their agents by implementing and
overseeing risk reduction programs tracking their agent’s compliance
with broker policy. Proper broker supervision keeps claims from clients
and others under control.

Without an administrative structure to verify the broker's agents
are conducting themselves as intended, the broker is exposed to an
unnecessary risk of loss. Further, all acts carried out by a broker or their
agents present the possibility that a client or other party will be injured
financially.

Risks are best limited by choosing activities which can be conducted
with more certainty of a favorable result when relied on by the client or
others in real estate transactions. Thus, brokers need to maintain a risk
reduction program to keep claims from clients and others under control.

risk reduction program pg. 26 Cha pter 3
Key Terms

Quiz 1 Covering Chapters 1-6 is located on page 578.
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After reading this chapter, you will be able to:

+ challenge misconceptions about multiple listing service (MLS)
subscriptions and price-fixing practices imposed by industry
brokers; and

+ understand the duties of a buyer's agent to locate suitable
property, seek the most advantageous price and terms available
and diligently advise the buyer in the transaction.

Agency Law Disclosure price fixing

double-end

multiple listing service (MLS)

subagent

supra-competitive

In every day practice, a sales agent who works with a buyer is commonly
referred to as the buyer’s agent or, less frequently, the selling agent.
However, by law, it is the broker employed by the buyer who is the buyer’s
agent, while the sales agent is the “agent of the (buyer's) agent.” [See RPI
Form 305 §3]

Historically, and incorrectly, the broker and their agent who represented
a buyer in a sales transaction were — but no longer are — referred to
as subagents within the residential multiple listing service (MLS)
brokerage community until the late 1980s. The misnomer was a product of
the pre-1980s M LS environment. As the genesis, it was said all brokers (and
their agents) who were members of a trade union’s MLS were automatically
“seller’'s agents.” Thus, MLS subscribers working directly with a buyer were
merely subagents employed by the seller to sell a property listed in the MLS
through the seller’s primary broker.

1 Calif. Civil Code §2079.13(n)

Chapter

Learning
Objectives

Key Terms

An industry-
wide
membership
misconception

subagent

An individual who
has been delegated
agency duties by a
broker employed by

a client, not the client
themselves.
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multiple listing
service (MLS)

A subscription
available to real
estate brokers which
pools preliminary
information on
property listings for
publication.

The
subagency
dilemma of

cooperating
brokers

/ |
\@‘< Agency Law
Disclosure

Agency Law
Disclosure

A form containing
real estate agency
codes which establish
the conduct of real
estate licensees

when representing
others in a real estate
transaction, which is
delivered to all parties
in sales transactions
other than for five or
more unit residential
properties. [See RPI
Form 305]

the listing agree

The MLS subscriber who produced the buyer was artificially viewed as
appointed by the seller's agent to act on behalf of the seller by virtue of:

+ the MLS subscription; and

+ the authority granted by a subagency provision in the listing
agreement of the day.

Unlike today’s separate representation, the buyer of a property published
in the MLS was segregated without representation and unable to employ a
MLS member. In practice, no subscriber to a trade union-owned MLS could
represent a buyer — an “industry trade standard” that typically led to dual

agency.

Even the purchase agreements published by the union and used by union-
owned MLS subscribers provided for all brokers and agents involved to be
the employees of the seller. None were employed in writing by buyers.

Today, the buyer's broker and the broker’s agents still sometimes refer to
themselves improperly as the cooperating office or cooperating agents in a
sales transaction. They are not, and the respective positions of seller's and
buyer’s agentsin a transaction are adversarial, though they properly agree to
split fees typically paid by the seller.

Use of the term cooperating arose from the old MLS subagency concept.
In those days, the seller's broker shared the fee paid by the seller with the
buyer’s broker as the seller’s subagent by contract. Fee sharing exists today,
but it is authorized by a fee-splitting clause in listing agreements and not by
the conflicted and long-abandoned subagency provision. [See RPI Form 102

§4.3]

The purchase agreement forms used prior to the late 1980s were devoid of fee
arrangement provisions in the buyer'’s offer. Yet, a fee provision is needed in
the offer signed by the buyer. Offers so structured give the buyer's agent the
ability to independently set their fee. If the offer is accepted or another fee
arrangement is reached, the buyer’s broker can enforce collection of the fee
from the seller themselves. Otherwise, the buyer’s broker is dependent on the
seller’s broker enforcing payment from their seller client, then sharing any
fee collected with the buyer’s broker.

All MLS subagency arrangements came to a stop by the mid-198os when the
real estate agency law was enacted, codifying case law and agency principles,
which are disclosed through the Agency Law Disclosure. Only then did
buyer's listings begin to be generally used.? [See RPI Form 305]

Presently, under a buyer’s listing, MLS brokers and their agents effectively
act on behalf of buyers without agreeing to a fee-sharing arrangement with
the seller’s broker, who is the adversary of the buyer and the buyer’s broker
in the transaction. As a result, buyer’s agents set the amount of the fee they

2 CC82079etseq
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want to receive (paid by sellers) with the seller’'s agents no longer dictating,
managing or controlling the amount of the fee buyers are willing to allow
their agents to receive.

The buyer's offer now sets the fee the buyer’s agent is to receive, not the MLS
listing information as in the past.

The term “selling agent” also has its roots in the old, distorted subagent/
cooperating agent MLS environment. MLS members working with buyers
were tasked by their membership with “helping to sell” the properties to
buyers on behalf of the seller.

Today, the term “selling agent” has been codified in real estate agency law, as
has the term “buyer’s agent.” However, use of the term “selling agent” does
not mean the selling agent is automatically the buyer’s broker.

For instance, the buyer's agent is always defined as a selling agent in the
agency law. However, the selling agent is not always the equivalent of
the buyer's agent. The term “selling agent” is chaotically defined by law to
include a seller’s broker or their agent who is in direct contact with a buyer,
whether or not the seller's agent is obligated as a dual agent to also act as the
representative of the buyer.

Representing the buyer requires the agent to locate suitable property and,
with care and diligence, advise the buyer on the nature of the property.
Further, the buyer's agent seeks the most advantageous price and terms
available to the buyer when negotiating the acquisition of the property. It is
of no concern who pays the fee — it is always included in the price paid for
the property. However, the amount of fee received is the concern of the client
and always disclosed to the client by their agent.

Thus, when no other broker is involved in a sales transaction, the seller’s
broker is also legally referred to as the selling agent, a situation referred to
in practice as “double-ending” the sale. The seller's broker who double-
ends a transaction need not be the buyer’s agent at all, even though they are
classified as the selling agent (but not the buyer’s agent and, thus, not a dual
agent).

Conversely, the seller’'s agent may undertake the representation of the buyer
to locate and advise on the acquisition of suitable property. Here, the broker
becomes the buyer's agent as well as a dual agent.

In a real estate sales transaction, the agent identified and referred to as the
buyer'sbrokerorbuyer’sagent isknowntoall personsastheagentexclusively
representing the buyer. This terminology is words of plain meaning honored
by:

+ judges;

« legislators;

Selling agent
or buying
agent

Representing
the best
interest of
the buyer

double-end

When the seller's agent
receives the entire

fee in the real estate
transaction, the buyer
not being represented
by another agent who
shares the fee.
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Price

fixing and
association
membership

price fixing

An arrangement
among providers of
the same service to sell
their services only ata
predetermined price.

« sellers;

+ buyers;

« lenders;

« escrow officers; and

« fellow licensees.

Thetitle “buyer'sagent”isnow, but hasnot alwaysbeen, conceded by the real
estate profession to be an appropriate reference to the buyer's representative.
The clarity and ease of its use is both undeniably generic and persuasive.
The title indicates the special agency duties owed exclusively to the buyer
in a sales transaction — an attitude dissipated by continued use of the
contradictory and multifaceted term selling agent.

In 1955, a group of California residential MLS brokers agreed the fee charged
a seller on all home sales was to be 6% of the price paid by a buyer. Further, it
was to be shared 50/50 between the seller’'s broker and the buyer’s broker (the
so-called cooperating broker).

Though the price fixing scheme of “same-percentage, same-split” was ruled
a violation of federal antitrust laws, it remained fully enforced by defiant
residential brokers using the MLS system. They continued to require all
member brokers to publish listing information on the MLS, including
the total fee agreed to by the seller (to always be 6%), to be divided evenly
between the listing office (LS) and the selling office (SO) — the seller’s broker
and buyer's broker in today’s terminology.

When a seller’s agent did not comply, all the other (fee-fixing) MLS brokers
and their agents were instructed by the trade union to either refuse to deal
with the nonconforming office or to unilaterally refuse to share fees (50:50)
on the sale of their listings with the nonconforming, offending seller’s broker.

Enforcement by residential brokers of the 6%/50:50 rule was made possible
through board binding arbitration. Critically, the local trade union owned or
controlled the MLS. Moreinsidious,compulsory membershipin one (the trade
association with its binding arbitration agreement) was then a prerequisite
for a subscription to the MLS. The rule: membership and subscription, or no
access to the MLS.

Thus, when a broker using the M LS violated its price-fixing policies regarding
fees, the trade association became the instrument used by conforming
brokers to enforce their unlawful price fixing activity by a money award
in arbitration. After a short period of fellow broker-inflicted financial injury,
the fee-cutting (and successfully competitive) listing office — derogatorily
denounced as a discounter — would eventually capitulate to the 6%/50:50
routine or go out of business.?

3 People v. National Association of Realtors (1981) 120 CA3d 459
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Consider a real estate trade association that operates its own MLS. A part-
time broker applies for MLS access without being a member of the trade
association. The association denies the broker's application, stating MLS
access is limited to full-time real estate professionals who are members of the
trade association.

The broker seeks to compel the association to allow access, arguing the trade
association’s policies are anti-competitive.

Is the trade association compelled to grant the broker access to an MLS
subscription without maintaining a current membership in the association?

Yes! The association may not prevent brokers and their agents from accessing
the MLS. Reason: access to the MLS is necessary for professional employment
rendering services to members of the public as a real estate licensee.

In California, MLS subscribers donot need tobe members of a trade association
to post listings and access the MLS database, even if the MLS is owned by the
association. Thus, MLS subscribers avoid the suppressive instrumentality of
trade association membership.4

Yet, many real estate licensees still erroneously believe they need to join
the National Association of Realtors (NAR), the California Association of
Realtors (CAR) or the local Association of Realtors (AOR) branch of CAR to
practice real estate in California. Worse, these trade union leviathans are too
often equated to the DRE due to their past inappropriate top-level political
liaisons.

For a real estate sales agent, the obligation to become a trade union member
depends on their broker’s type of membership with the AOR. The agent is to
parallel the broker's member or non-membership in the AOR since the sales
agent acts on behalf of their broker — an agent of the agent.

For access to the MLS, AORs give brokers the option of being:

« a realtor member, which includes CAR and NAR membership along
with MLS subscription; or

+ an MLS participant/subscriber only.

No restrictions apply to MLS access for real estate brokers. Real estate brokers
and theiragentsmay continue to access an MLS without paying the excessive
and unnecessary dues or entanglement in a trade union’s membership
bureaucracy, codes and arbitration rules.

Consider a group of local area real estate trade associations. Each operates its
own MLS providing MLS support services to subscribers. It also sets the price
for support services independently based on cost. Some trade associations are

4 Marin County Board of Realtors, Inc. v. Palsson (1976) 16 C3d 920
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No price
fixing to curb
competition

supra-competitive
A market condition
where prices are
unfairly set by
collusion, preventing
others from entering
the market and
hurting consumers.

efficient and very successful at providing MLS services, incurring less than
$10 in total costs per subscriber monthly. Other associations are inefficient
and incur costs of $50 per subscriber monthly.

The associations then form a separate corporation to create and operate a
county-wide MLS in which each is a shareholder. Each association contracts
with the corporation to provide MLS support services for its members it
subscribes to the new regional MLS.

To assure the continued financial viability of smaller, peripheral associations
with disproportionately higher operating costs and inefficient services for
MLS subscribers, the associations collaborate to set the minimum fee all
associations will charge at $25 per subscriber monthly. The less efficient
associations are paid a fixed monthly cash subsidy on top of the support
services fee.

Without the subsidy, services the small associations provide would cause
them to incur a loss. With the fee fixed for MLS services offered by the
separate associations for their MLS subscribers, the efficient associations
agree not to charge less and compete to deprive the less efficient associations
of subscribers (and, indirectly, membership in their associations).

Here, as permitted, competitive organizations mayjoin togetherto eliminate
their separate MLS database operations in favor of a single county-wide MLS.
The resulting MLS is more effective — greater regional coverage — and more
efficient — reducing the need of brokers to subscribe to two or more MLS
database services within the greater area.

The question then arises as to whether the trade associations can collude to:

+ setthe fee charged for the services each MLS provides; and

+ ban discounting or rebates by the efficient and more competitively
operated associations.

The simple answer is no. Price fixing is illegal!

The fee that reimburses the associations for the cost of their MLS support
services cannot be legally set by agreement between the competing
associations. This is especially true when the larger, more efficient
associations then receives millions of dollars from their membersin increased
MLS support service fees for exceeding the actual cost they incurred to
provide those services.

This arrangement provides the large associations with huge financial
rewards at the improper expense of the subscribers that produce for the MLS.5

It is the likelihood that some of the peripheral associations would go out of
business under an efficient county-wide MLS which led to the price being
fixed at a supra-competitive and illegal level in the first place. This further
led to the banning of competitive pricing for MLS services provided to

5 Freeman v.San Diego Association of Realtors (gth Cir. 2003) 322 F3d 1133
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subscribing brokers by the big associations agreeing not to discount or offer
rebates for their broker-subscribers (which would have reflected the actual
pro-rata costs incurred by the bigger associations).

However, competition or economic darwinism needs to be allowed to occur
by the process of creative destruction. Under open market conditions, the
more efficient associations bring about the demise of the less productive
associations to the financial benefit of all the MLS subscribers within the
enlarged servicing area.

Enactment of the real estate agency law in the mid-1980s ended many of
the complex and legally dubious customs of brokers working in the MLS
environment. It clarified the relationships between brokers and agents,
and buyers and sellers. For the first time, MLS brokers and their agents
were able to act exclusively on behalf of a buyer without the seller’s
broker — who is the adversary of the buyer’s broker — controlling the
fee-sharing arrangement. Buyer's agents were no longer cooperating
brokers working as subagents of the seller.

The term “selling agent” — a product of the old MLS environment —
refers to agents representing buyers and was codified in real estate
agency law along with the term “buyer’s agent.” However, though the
buyer’s broker is always defined as a “selling agent,” the term does not
apply exclusively to the buyer’s broker.

“Selling agent” also legally includes a seller’s broker or agent who is in
direct contact with a buyer, whether or not the seller's agent obligates
themselves as a dual agent to act as the representative of the buyer. A
buyer’s agent who exclusively represents the buyer owes a specific duty
tothebuyertolocate suitable property, seek the mostadvantageous price
and terms available and diligently advise the buyer in the transaction.

In California, MLS subscribers do not need to become members of a trade
association to subscribe to an MLS database, even if the MLS is owned
by the association. Thus, the MLS subscriber avoids the suppressive
instrumentality of trade association membership.

Competitive associations may join together to eliminate their separate
MLS database operations in favor of a single county-wide MLS, which
improves the effectiveness and efficiency of the consolidated service.
However, associations may not collude to set the fee each component
MLSchargesforservicesit provides, orban discounting orrebatesby more
efficient and competitive trade associations within the organization.

Chapter 4
Summary

37



38 Real Estate Practice, Eighth Edition

Chapter 4
Key Terms

Agency Law Disclosure

double-end

multiple listing service (MLS)

price fixing
subagent

supra-competitive
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Quiz 1 Covering Chapters 1-6 is located on page 578.
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Subagency and dual
agency

After reading this chapter, you will be able to:

+ differentiate between agency and fee sharing;

+ identify situations in which a dual agency or subagency is
established and managed; and

+ understand how conflicts of interest are managed.

conflict of interest multiple listing service (MLS)
dual agent subagent

The agency relationship of the buyer's broker is determined by the conduct
of the brokers and their agents, not by the seller's payment of a broker fee to
the broker. Nor is it determined by splitting the fee received by the seller’s
broker.

Thus, neither a subagency duty owed the seller, nor a dual agency
relationship with the buyer and seller, is imposed on the buyer's broker
simply because the seller pays the buyer's broker a fee. This fee-agency rule
applies whether the seller pays the fee directly to the buyer’s broker, or
indirectly when the seller’s broker initially receives the entire fee.!

Brokers and agents working for buyers to locate suitable property are not
considered agents of the seller simply because they show their buyers
properties listed with other brokers. Buyer's brokers do not typically conduct
themselves as subagents of the seller or as dual agents representing both
seller and buyer.

1 Calif. Civil Code §2079.19

Chapter
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Agency and
fee sharing
concepts

subagent

An individual who
has been delegated
agency duties by a
broker employed by
a client, not the client
themselves.
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Subagent vs.
fee-sharing
buyer’s
broker

Subagency:
MLS
membership
myth

multiple listing
service (MLS)

A subscription
available to real
estate brokers which
pools preliminary
information on
property listings for
publication.

Dual agency
as an
authorized
practice

A seller's listing agreement authorizes the seller’s broker to cooperate with
other brokers. Thus, the seller’'s broker may share property information with
other brokers and share any broker fee due from the seller. [See RPI Form 102

§4.3]

Listing agreements do not authorize the seller’s broker to delegate to other
brokers the authority to also act on behalf of the seller to locate buyers and
obtain offers to purchase as the seller’s agent.

When another broker acts on behalf of a seller at the request of the seller’s
broker, a subagency with the seller has been established by the brokers.
Further, the broker acting as the subagent is not employed by the seller’s
brokers as an associate broker.

However, a provision in a listing agreement may authorize the seller’s
broker to create a subagency between their seller and another broker. With
authority, the seller's broker, acting on behalf of the seller, may employ
another brokerage office as a subagent to also act on behalf of the seller to
market the property.

The membership of a buyer’s broker in a multiple listing service (MLS) is
not conduct that creates a dual agency or subagency relationship with any
seller whose property is listed for sale with another broker who is a member
of the MLS.

Agency, whatever the type, is created either by contract or by the conduct of
a broker when interacting with a buyer or seller. Agency is not established
by entering into trade memberships or by receipt of a fee paid by the seller.!

Subagency duties differ greatly from those misleading subagency concepts
often generated at the MLS level. The claimed “MLS subagency” arose out of
erroneous notions held about the nature of cooperation between brokers in
fee-sharing arrangements.

The focus within the MLS for determining agency relationships in the past
was improperly placed on the relationship between the MLS brokers. The
analysis overlooked the relationship each broker had with their client in a
sales transaction.

For a broker to become a subagent appointed by the seller’s broker, the broker
is in contact with the buyer but conducts themselves solely as the seller’s
representative throughout all negotiations with the buyer.

A dual agent is a broker who simultaneously represents the best interest of
opposing parties in a transaction, e.g., both the buyer and the seller.

1 CC8§2307
2 CC8§2079.13(d)]
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Dual agency has always been proper brokerage practice. It is a situation that
arises naturally in the course of representing buyers and sellers. However,
the existence of a dual agency must be promptly disclosed to each client.

A broker who fails to promptly disclose their dual agency at the moment it
arises is subject to:

+ the loss of their broker fee;
+ liability for their principals’ money losses; and
+ disciplinary action by the Department of Real Estate (DRE).4

For example, a broker locates property sought by a buyer the broker has been
working with. On determining the property is one the buyer is interested in
purchasing, the broker solicits and receives a written listing agreement from
the owner selling the property. The broker does not disclose their present
agency relationship with the buyer to the seller. The buyer makes an offer to
purchase the property which is accepted by the seller. Under the fee provision
in the buyer’s offer, the seller agrees to pay the broker a fee.

Before closing, the seller discovers the broker’'s working relationship with the
buyer to locate property, and the seller cancels the escrow instructions. The
broker demands payment of their fee for locating the buyer.

Can the broker recover their fee?

No! The broker failed to disclose their dual agency to the seller when it arose,
i.e, at the time the broker entered into the listing with the seller.’

A conflict of interest exists for a broker when:

+ the broker has a positive or negative bias toward the opposing party in
a transaction or a person indirectly involved in the client’s transaction;
and

+ that bias might compromise the broker’s ability to freely recommend
action or provide guidance to the party they agreed to represent.

Viewed another way, a conflict of interest arises when:

+ a broker or their agent, acting on behalf of a client, has a competing
professional or personal bias; and

+ thebiashinders their ability to unreservedly fulfill the fiduciary duties
they have undertaken to advise and act on behalf of the client.

The conflict of interest which exists when acting as a dual agent is handled
by timely disclosure to all parties. Disclosure is made prior to providing
a buyer with information on a property listed with the broker, or taking a
listing from a seller when the broker already represents a buyer who will
make an offer. [See RPI Form 527]

3 CC82079.17
4 Calif. Business and Professions Code §10176(d)
5 L.Byron Culver & Associates v. Jaoudi Industrial & Trading Corporation (1991) 1 CA4th 300

dual agent

A broker who
represents both
parties in a real estate
transaction. [See RPI
Form 117]

Subagen

Click to watch

Dual agency
and conflict
of interest

conflict of interest
When a broker or
agent has a positive or
negative bias toward a
party in a transaction
which is incompatible
with the duties owed
to their client. [See RPI
Form 527]
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R Dual agency

Disclosure of a conflict, such as a dual agency situation, allows the principals
to take the disclosed bias into consideration in further discussion with the
broker and in negotiations with the opposing party.

The disclosure and consent to the dual agency does not neutralize the bias
disclosed. However, it does neutralize the element of deceit which, if left
undisclosed, would be a breach of the broker’s fiduciary duty.

When a dual agency is established in a one-to-four unit residential sales
transaction, and both parties are represented by the same broker, the broker
may not pass on confidential pricing information to the opposing parties.
For example, when the broker is a dual agent, the broker and their agents
may not tell the seller the price the buyer is willing to pay, or tell the buyer
the price the seller is willing to accept.

Confidential pricing information must remain the undisclosed knowledge
of the dual agent, unless authorized to release the information in a writing
signed by the principal in question.*

The decision by the broker not to release pricing information must be made
and maintained from the moment the dual agency arises, the same moment
the dual agency is disclosed.

The dual agency conflict typically arises when the buyer is an existing client
who has received property information from the broker and is now exposed
to or expresses an interest in property listed by the broker. This conflict of
dual agency occurs before the purchase agreement is prepared, including its
agency confirmation provision.

A broker owes their client the duty to pursue the best business advantage
legally and ethically obtainable. However, by nature, the dual agent is
prevented from actively achieving this advantage for either client. The dual
agent cannot take sides with one or the other during negotiations. A natural
inability exists to negotiate the highest and best price for the seller, and at the
same time, negotiate the lowest and best price for the buyer.

Generally, clients of a dual agent do not receive the full range of benefits
available from an exclusive agent. This holds true even if different agents
employed by the same broker each work with different parties to the same
transaction.

The legalagent for abuyer or seller in a transaction is the broker who employs
the agents involved handling negotiations. It is not the broker's agents who
are in contact with the clients. In-house transactions which involve the
broker as a dual agent make it particularly difficult for the broker to oversee
and supervise dual agency negotiations.

1 CC8§2079.21
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Typically, one agent employed by the broker enters into an exclusive sales
listing with a property owner. At the same time, another agent in the broker’s
employment works separately with a buyer to locate qualifying properties,
providing information on properties listed with other brokers.

The broker becomes a dual agent the moment this buyer is exposed to a
property that is the subject of an in-house listing.

However, an improper tendency in transactions involving only one broker
and two of their agents is to automatically designate the broker as a dual
agent. However, the buyer may be a party to whom only general duties
regarding property disclosures are owed by the broker and their agents. Thus,
no specific agency duties are owed the buyer and a dual agency does not
arise.

For example, consider a buyer who simply responds to the broker’s “For Sale”
sign, open house or marketing ads. Without being shown unlisted properties
or properties listed with other brokers, the buyer makes an offer on an “in-
house” listing through an agent employed by the broker but not the agent
who obtained the property listing.

Here, the buyer's inquiry and review of properties is limited to properties
listed with the broker. Thus, the resulting sales transaction is on a property
listed with the broker to a buyer who has only been shown properties listed
with the broker, conduct that does not create an agency relationship with the
buyer.?

However, there remains, as always, the seller’s broker's general nonfiduciary
duty owed to all other parties in the transaction who are not the broker’s
clients, including the non-client buyer.

2 Pricev. Eisan (1961) 194 CA2d 363

A provision in a listing agreement may authorize the seller’s broker to
create a subagency between their seller and another broker. Under the
subagency provision, the seller’s broker may act on behalf of the seller
to employ another brokerage office to also act on behalf of the seller to
market the property.

A dual agent is a broker who is simultaneously representing the best
interests of each of the opposing parties in a transaction. Dual agency
must be disclosed to the parties involved at the time the conflict arises.
Failure to disclose a dual agency relationship can result in the loss

Dual agency
is not
automatic

Chapter 5
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of the broker fee, liability for money losses incurred by the clients,
and disciplinary action by the Department of Real Estate (DRE) on a
complaint.

A conflict of interest exists when a broker or their agent has a competing
professional or personal bias that may hinder their ability to fulfill the
fiduciary duties to give advice and act on behalf of the client.

Confidential pricing information must remain the undisclosed
knowledge of the dual agent, unless they are authorized to release the
information to the other party.

The conflicts that exist in a broker's dual representation rule out
aggressive negotiations to obtain the best business advantage for either
party. Thus, the principals of a dual agent do not receive the full range of
benefits they would have obtained from an exclusive agent.

conflict of interest Pg. 41
dual agent Pg. 41
multiple listing service (MLS) Pg. 40
subagent Pg- 39

Quiz 1 Covering Chapters 1-6 islocated on page 578.
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Chapter

Duty to Client

@ Click to watch

After reading this chapter, you will be able to: Lea rning

+ recognize the types of arrangements, situations, and relationships Obiectives
that can give rise to conflicts of interest in real estate transactions;

+ disclose the kinds of relationships and interests presenting a
potential conflict of interest; and

+ mitigate potential conflictsresulting from familial and investment
relationships.

affiliated business dual agency Key Terms

arrangement (ABA) net listing

conflict of interest

A conflict of interest arises when a broker or their agent, acting on behalf  Professional
of a client, has a competing professional or personal bias which hinders their . .
ability to fulfill the fiduciary duties they have undertaken on behalf of their I‘elatIOIlShlpS

lient. .
client compromised
In a professional relationship, a broker’s financial objective of compensation . .

B . ., . conflict of interest
for services rendered is not a conflict of interest. T e
agent has a positive or
However, fees and benefits derived from conflicting sources must be negative bias toward a

party in a transaction
which is incompatible
with the duties owed
to their client. [See RPI

- familial favors; and Form 527]

disclosed to the client. This includes compensation in the form of:

« professional courtesies;

+ preferential treatment by others toward the broker or their agents. [See
RPI Form 119]
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affiliated business
arrangement (ABA)
Referral of a client to a
financially controlled
business whose
earnings are shared
with the broker. [See
RPI Form 205 and 519]

Situations
involving a
conflict

Similarly, the referral of a client to a financially controlled business, owned or
co-owned by the broker must be disclosed by use of an affiliated business
arrangement (ABA) disclosure. [See RPI Form 519 and Form 205]

A conflict of interest addresses the broker’s personal relationships potentially
at odds with the agency duty of care and protection owed the client.

Thus, a conflict of interest creates a fundamental agency dilemma for
brokers; it is not a compensation or business referral issue.

Unless disclosed and the client consents, the conflictis a breach of the broker’s
fiduciary duty of good faith, fair dealing, and trust owed to the client when
the broker continue to act on the client’s behalf.

A conflict of interest, whether patent or potential, is disclosed by the broker at
the time it occurs or as soon as possible after the conflict arises. Typically, the
conflict arises prior to providing a buyer with property information or taking
a listing from a seller.

The disclosure creates transparency in the transaction. It reveals to the client
thebiasheld by the broker which, when disclosed, allowsthe client to take the
bias into consideration in negotiations. The disclosure and consent does not
neutralize the inherent bias itself. However, it does neutralize the element
of deceit which would breach the broker's fiduciary duty if left undisclosed.

Potential overlaps of allegiance or prejudice which cause a conflict that a
broker or their agent must disclose include:

+ the broker or their agent holds a direct or indirect ownership interest
in the real estate, including a partial ownership interest in a limited
liability company (LLC) or other entity which owns or is buying,
leasing, or lending on the property;

+ an individual related to the broker or one of their agents by blood or
marriage holds a direct or indirect ownership interest in the property
or is the buyer;

+ anindividual with whom the broker or a family member has a special
pre-existing relationship, such as prior employment, significant past
or present business dealings, or deep-rooted social ties, holds a direct or
indirect ownership, leasehold, or security interest in the property or is
the buyer;

+ the broker's or their agent’s concurrent representation of the opposing
party, a dual agency situation [See Chapter 5]; or

« anunwillingness of the broker or their agent to work with the opposing
party, or others, or their brokers or agents in a transaction.
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CONFLICT OF INTEREST
Kinship, Position or Undue Influence

NOTE: This form is used by an agent or broker when a conflicting situation arises between the agent or broker and
another principle or third-party to the transaction, to disclose relationships or positions held by the broker, their agents or
family members which may appear to be in conflict with the agency duties owed the client,

DATE: 20 at California.

Items left blank or unchecked are not appplicable.

FACTS:

1. This disclosure is made in connection with the following agreement:

Listing (Employment) Agreement purchase Agreement

Escrow Instructions
1.1 of the same date, or dated 20 at California,
1.2 entered into by . as the and
1.3 , as the
1.4 regarding real estale referred to as

2. The client{s) rep: d by the und
the

DISCLOSURE OF CONFLICT OF INTEREST:

3. Broker provides the following information as a disclosure to the client of relationships or positions held by Broker
or his Agents, and their family members, in i livities or real estate interests which present
circumstances that might, if not disclosed, appear to be in oonﬂuct with the agency duty owed the client to care for and
protect the interests of the client.

d Broker with regard to the above referenced agreement is/are identified as

Check the following items and enter information on facts which are believed might create a conflict of interest for Broker
or his Agents in performing their agency duties on behalf of the dient.

31 ' Real Estate
Property type:
Address:
Interest held:
Activity creating conflict:

32 Government agency
Agency name:
Paosition held:
Activity creating conflict:

33 Busuness position

name:
Goodsorsenrmes provided:
Position held:
Activity creating conflict:

34 Business Investment
Company name:
Type of trade or b
Interest held:
Activity creating conflict:

35 Representation of others in transaction
MName of person also owed agency dufies:
Activity creating conflict:

36 Kinship and employee relationships
Name of indi
Relationship with Emker or
Activity creating conflict:

4. Other disclosures of direct or indirect compensation or economic benefits may have previously been made, such as

exists for additional compensation and controlled business arrangements. [See RP1 Forms 118 and 519]

Simply, a conflict of interest arises and is disclosed to the client when the

broker:

Unfortunately, comprehensive rules do not yet exist which establish those

has a pre-existing relationship with another person due to kinship,
employment, partnership, common membership, religious affiliation,

civic ties, or any other socio-economic context; and

thatrelationship might hinder their ability to fully represent the needs

of their client.

instances where a conflict of interest arises and needs to be disclosed.

Form 527

Conflict of
Interest

Page 1 of 2

The licensee's bias
prumise

nd action
provide guidance,

‘@‘\ Conflict of

Interest

To disclose or
not to disclose?
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Form 527

Conflict of
Interest

Page 2 of 2

Relative’s
participation
ina
transaction

Not a conflict
of interest

5. | certify that the above information is true and correct.
Date: .20 Broker's Name:
By:
Agent's Name:

CLIENT: | have received a copy of this disclosure and consent to continue the relationship with the broker as my
agent.
See

ig Page A [RPI Form 251]
Date: .20
Name: MName:
Signature: Signature:
FORM 527 09-15 ©2016 RPI — Realty Publications, Inc., P.O. BOX 5707, RIVERSIDE, CA 92517

Thus, brokersare left todraw theirown conclusions when situationsregarding
a property or a transaction with or involving third-parties arise. In practice,
brokers, and especially agents, all too often err on the side of nondisclosure,
putting their broker fee, if not their license itself, at risk. !

Generally, if a broker even questions whether it is appropriate to disclose a
potential conflict of interest to a client, they should disclose it. The existence
of any concern is reason enough for a prudent broker to be prompt in seeking
their client’s consent to the potential conflict. By timely disclosing a conflict
of interest and obtaining consent, the broker immediately creates an honest
working relationship with their client.

Fundamentally, a broker who becomes aware they have a conflict of interest,
but is reluctant to disclose it and seek the client’s consent, should consider
rejecting or terminating the employment with that individual.

A seller's broker must disclose their acquisition of any direct or indirect
interest in the seller's property. The broker must also disclose whether a
family member, a business owned by the broker, or any other person holding
a special relationship with the broker will acquire an interest in the seller’s
property. [See Form 527 §3.6 accompanying this chapter]

For example, a broker’s brother-in-law makes an offer to buy property the
broker listed. The purchase agreement states the broker is to receive a fee and
that they represent the seller exclusively.

The broker does not disclose to the seller that the buyer is their brother-in-
law.

The broker opens two escrows to handle the transaction. The first escrow
facilitates the sale and transfers the property from the seller to the broker’s
brother-in-law.

1 Calif. Business and Professions Code §10177(0)
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The second escrow is for the sole purpose of transferring title to the property
from the brother-in-law to a limited liability company (LLC) in which the
broker holds an ownership interest. Both escrows close and the broker
receives their fee.

The seller discovers the buyer was their broker’s brother-in-law and the true
buyer was an entity partially owned by the broker. The seller demands a
return of the broker fee claiming the broker had a conflict of interest which
breached the fiduciary duty they owed to the seller since it was not disclosed
and the seller did not consent.

Inthisinstance, the brokerisnotentitled toretain the broker fee they received
from the seller. Further, the seller is entitled to recover any property value at
the time of the sale in excess of the price they received. Alternatively, the
seller may set the sale aside due to the failure of the broker’'s agency with the
seller and the conflict of interest with the buyer.

A broker cannot act for more than one party in a transaction, including
themselves, without disclosing their dual agency and obtaining the
client’s consent at the time the conflict arises.? [See Chapter 5; see Form 527]

Also, a seller’s broker has an affirmative duty to disclose to the seller their
agency or other conflicting relationship they might have with the buyer.
The duty to disclose exists even if the seller fails to inquire into whether the
broker has a relationship with the buyer.

Further, failure to disclose a broker's personal interest as a buyer in a
transaction when they are also acting as a broker on behalf of the seller
constitutes grounds for discipline by the Real Estate Commissioner.3

Consider a seller who, acting on a broker's advice as to the estimated value of
their real estate, retains the broker to find a buyer for the property. [See RPI
Form 318]

The broker and seller enter into a net listing agreement.

Under the net listing, the seller agrees to take a fixed sum of money as the
net proceeds for their equity should the property sell. The net listing further
provides for the broker to receive all further sums paid on the price as their
broker fee.

The broker arranges a sale of the property to their daughter and son-in-law.
The seller is not informed of the broker's relationship with the buyers. On the
close of the transaction, the broker receives their fully disclosed broker fee
as the net proceeds remaining from the sale in excess of the net listing price.

On discovery of the broker’s relationship with the buyer, the sellerdemands a
return of the broker fee. The seller claims the broker’s kinship with the buyer
created an undisclosed conflict of interest which violated the fiduciary duty

2 Bus&PC§10176(d)
3 Whitehead v. Gordon (1970) 2 CA3d 659

dual agency

The agency
relationship that
arises when a broker
represents both
parties in a real estate
transaction. [See RPI
Form 117]

Conflict under
a net listing

net listing

A type of listing
setting the agent’s fee
as all sums received
exceeding a net price
established by the
owner.



50 Real Estate Practice, Eighth Edition

A relative
owns the
property sold

Taking a fee
when acting
as a principal

the broker owed to the seller. The broker claims the seller cannot recover
the broker fee no matter who the buyer was since the seller only bargained
to receive a fixed amount on the sale of their property under the net listing
agreement.

Whenever a broker is employed under any type of listing, the broker has an
obligation to voluntarily disclose to their seller any special relationship
they may have with the buyer and obtain the seller's consent before
proceeding. Thus, the seller can recover the broker fee they paid to the broker.*

Abuyer'sbroker must disclose to the buyer the nature and extent of any direct
or indirect interest the broker or the broker’'s agents hold in any property
presented to the buyer.

For example, a buyer's broker shows the buyer several properties, one of
which is owned by the broker and others, vested in the name of an LLC. The
broker does not inform the buyer of their indirect ownership interest in the

property.

The buyer later decides to purchase the property owned by the LLC. An offer
is prepared on a purchase agreement with an agency confirmation provision
stating the broker is the agent for both the buyer and seller. The offer is
submitted to the LLC. [See RPI Form 159]

The broker, aware the buyer will pay a higher price for the property than the
initial price offered by the buyer, presents the buyer with a counteroffer from
the LLC at a higher selling price. The buyer accepts the counteroffer.

Here, the broker has a duty to promptly disclose their ownership interest
in the property to the buyer the moment the conflict arises. The conflict of
interest in the broker's ownership is a material fact requiring disclosure
since the buyer's decisions concerning acquisition of the property might be
affected.

Asaresult of the nondisclosure, the buyer can recover the fee received by the
broker and the increase in price under the counteroffer.

Had the buyer known the broker held an ownership interest in the property
when it was first presented, the buyer might have negotiated differently
when setting the price and terms for payment. Alternatively, the buyer may
have retained a different broker who was not compromised by a conflict of
interest.

A broker acting solely as a principal in the sale of their own property is not
restricted in their conduct by compliance with agency obligations. The broker
selling or buying property for their own account acts solely as the seller or

1 Sierra Pacific Industries v. Carter (1980) 104 CA3d 579



Chapter 6: Conflict of interest 51

buyer. The licensee has no conflict due to the existence of their license since
they are not holding themselves out as a broker or agent acting on behalf of
another person in the transaction.?

However, when a broker-seller receives a broker fee on the sale of their
own property, or on the purchase of their own property, the broker subjects
themselves to real estate agency requirements.

For example, a broker sells their residence. The residence is in violation of
safety requirements for occupancy due to known defects in the foundation.
The broker does not tell the buyer about the foundation defects.

Out of the proceeds the broker receives on closing the sale of the property, the
broker-seller pays themselves a broker fee, claiming to exclusively represent
themselves (which is not an agency and does not require a license).

The buyer later discovers they must demolish the residence and rebuild it
with an adequate foundation. The buyer obtains a money judgment against
the broker for breach of their general agency duty owed to all parties in a real
estate transaction to disclose known property defects.

The broker is unable to pay the money judgment. The buyer seeks payment
from the Real Estate Recovery Account.

Recovery is received from the Real Estate Recovery Account since the broker
held themselves out as acting as a real estate broker in the transaction by
receiving a fee. The broker's license is then suspended. Before the broker can
reactivate their license, they must reimburse the Recovery Account.?

A potential conflict of interest also exists when a broker manages multiple
LLCs which own like-type properties in the same market area.

Consider a broker entrusted with managing two investment groups which
own similar apartment projects located within the same market. The two
projects thus compete for the same prospective tenants. The broker is paid
a management fee by each investment group based on a percentage of the
rents received.

When contacted by a prospective tenant, the broker is initially faced with the
dilemma of which apartment building to refer the tenant to and thus which
investment group will benefit from the tenant’s occupancy.

A similar conflict of interest results from parallel transactions by multiple
LLCs managed by the same broker are actively competing to sell or buy
property within the same marketplace.

A potential conflict of interest of this nature must be disclosed to the investors
before they agree to participate as members in an LLC the broker manages.
This disclosure is contained in RPI Form 371, Investment Circular provision
6d, which states:

2 Robinson v. Murphy (1979) 96 CA3d 763
3 Prichard v. Reitz (1986) 178 CA3d 465

Conflicts in
a real estate
syndication
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The Manager has numerous other business responsibilities and
ownership interest which will demand some or most of their time
during the LLC's ownership of the property. The Manager's other
interests include ownership of projects comparable to the property
purchased in this transaction. To the extent their time is required on
other business and ownership management decisions, they will not be
involved in monitoring or marketing of the LLC’s property. [See RPI
Form 371]

With this disclosure, the broker’'s allegiance to multiple projects and
investment groups is transparent and can be taken into consideration by all
investors at the time they receive the Investment Circular from the Broker -
before investing and consenting to the risk.

A broker’s positive or negative bias toward the opposing party, or an
indirectly involved third party in a transaction, must be disclosed and
consented to by the client. This bias is known as a conflict of interest.

A conflict of interest is disclosed at the time the conflict arises. Timely
disclosure allows the client to take the bias held by the broker into
consideration during negotiations.

Alicensee acting solely as a principal on their own behalf when buying
or selling property need not disclose the existence of their real estate
license.

A potential conflict of interest also exists when a broker manages
multiple LLCs which own like-type properties in the same market
area. A similar conflict exists when parallel transactions by multiple
LLCs managed by the same broker are actively competing to sell or buy
property within the same marketplace.

affiliated business arrangement (ABA) Pg. 46
conflict of interest Pg- 45
dual agency Pg. 49
netlisting Pg. 49

Quiz 1 Covering Chapters 1-6 is located on page 578.
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The agency law
disclosure

After reading this chapter, you will be able to:

+ understand the origin and necessity of the statutorily-mandated
Agency Law Disclosure;

+ know the roles and obligations of all participants involved in a
real estate transaction; and

+ identify when the agency law disclosure is required.

agency confirmation exclusive agent

provision fiduciary duty

Agency Law Disclosure seller’s agent

buyer’'s agent

For a further discussion of this topic, see Agency Chapter 2 of Agency,
Fair Housing, Trust Funds, Ethics and Risk Management.

As a result of licensee misconceptions about the duties they owe to members
of the public and the public’s lack of awareness, the California legislature
enacted the agency disclosure law. The goal is to better inform the public
(and licensees) in an effort to eliminate some of these deficiencies.

The real estate agency disclosure law addresses two separate sets of agency-
related matters on real estate transactions:

+ an Agency Law Disclosure, also known as the Disclosure
Regarding Real Estate Agency Relationships, setting out the
“rules of agency” which control the conduct of real estate licensees
when dealing with the public in an agency capacity [See Form 305
accompanying this chapter]; and

Learning
Objectives

Key Terms

Legislated
order

Agency Law
Disclosure
Restatement of agency
codes and cases which
establish the conduct
of real estate licensees.
Itis delivered to all
parties in targeted
sales and leasing
transactions. [See RPI
Form 305]
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agency
confirmation

A provision in all
purchase agreements
and counteroffers
disclosing the agency
of each broker in the
transaction.

Uniform
jargon and
agency law

buyer’'s agent

An agent representing
the buyer. Also known
as a selling agent. [See

RPI Form 103]

seller’s agent

An agent representing
the seller. Also known
as a listing agent. [See
RPI Form 102]
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+ anagency confirmation provision, contained in documents signed
by principals used to negotiate the purchase of real estate or the leasing
of real estate and lease agreements with a term exceeding one year,
declaring the agency relationships undertaken by each of the brokers
with the participants in the transaction. [See RPI Form 150]

In creating an agency scheme, the California legislature established
uniform real estate terminology and brokerage conduct covering targeted
transactions, as specified later in this chapter. The real estate agency
disclosure law previously applied only to one-to-four unit residential sales
and leases for greater than one year. It has since been expanded to include
more diverse types of property.

Thus, the Agency Law Disclosure needs to be presented to all parties when
listing, selling, buying, exchanging or leasing for a term greater than one
year:

+ single family residential property;

+ multi-unit residential property with more than four dwelling units;

« commercial property;

+ vacantland;

+ aground lease coupled with improvements; or

+ manufactured homes.
At its core, the Agency Law Disclosure form is a restatement of pre-existing

agency codes and case law on agency relationships in all real estate
transactions. [See Form 305]

The Agency Law Disclosure was created for use by brokers and their agents to
educate and familiarize principals with:

+ auniform jargon for real estate transactions; and

+ the various agency roles licensees undertake on behalf of their
principals and other parties in a real estate transaction.

This information is presented in a two-page form. The exact wording of its
content is dictated by statute.? [See Form 305]

The Agency Law Disclosure defines and explains the words and phrases
commonly used in the real estate industry.

These industry terms are used to express:
+ theagency relationships of brokers to the parties in the transaction;
« broker-to-broker relationships; and
+ the employment relationship between brokers and their agents.

Abuyer'sagentand seller’'s agent are mentioned but not defined. Legally,
an agent is a licensed real estate broker. Thus, the word “agent,” when used

1 Calif. Civil Code §§2079.13(j), 2079.14
2 CC §2079.16
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in the disclosure, is not a reference to the broker’s agents. Ironically, a broker
rarely refers to themselves as an agent, which in law, they always are when
using their license to earn a fee.

Two sections on the face of the Agency Law Disclosure, entitled “seller’s
agent” and “buyer’s agent,” address the duties owed to the seller and buyer in
a real estate transaction by these otherwise undefined brokers.

The seller’s broker is correctly noted as being an agent for the seller, and is
also known within the trade as a listing broker or listing office. The buyer'’s
brokerisknown asa buyer’sagent. However, peculiar to real estate brokerage,
the buyer's broker is also known as the selling agent, a term the Agency Law
Disclosure used prior to 2019.

The Agency Law Disclosure does not mention, much less define, the broker’s
role as an exclusive agent for either the buyer or seller. Yet the separate
agency confirmation provision included in all targeted transactions calls for
the broker to make this distinction known to all the parties involved. The
mandated provision requires the broker to characterize their conduct with
the parties as the agent of the seller or buyer exclusively, or both as a dual
agent.

These exclusive characterizations of agency conduct have no relationship to
employment under exclusive listings to sell orbuy property. The seller’'s agent
with an exclusive right-to-sell listing understands the prospective buyer
may turn out to be one of their buyer clients. This representation of opposing
parties makes the broker a “non-exclusive” dual agent. [See Chapter 5]

Editor's note— This chapter is discussed primarily in the context of an agent
representing a buyer or seller. Though not mandated by statute, use of the
disclosure in leasing situations is also recommended as it helps to clarify
the duties of the licensees involved.

The Agency Law Disclosure states the generally accepted principles of law
governing the conduct of brokers who are acting as agents solely for a seller
or a buyer.

Two categories of broker obligations arise in a transaction, including:

+ the special or primary agency duties of an agent which are owed by a
broker and their agents to their principal, known as fiduciary duties;
and

+ the general duties owed by each broker to all parties in the transaction,
requiring them to be honest and avoid deceitful conduct, known as
general duties.

In addition to the use requirements for the Agency Law Disclosure form,
a separate, long-mandated agency confirmation is also required on all
targeted transactions. [See RPI Form 150]

exclusive agent

An agent who is acting
exclusively on behalf
of only one party in a
transaction.

fiduciary duty

That duty owed by

an agent to actin

the highest good

faith toward the
principal and not to
obtain any advantage
over their principal
by the slightest
misrepresentation,
concealment, duress or
undue influence.

The parties,
their brokers
and duties
owed

Agencies
confirmed
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Form 305

AGENCY LAW DISCLOSURE
//\\ Disclosure Regarding Real Estate Agency Relationships

Agency LaW For Negotiating the Sale or Exchange of Real Estate

q | I Prepared by: Agent Phone
Disclosure Broker Email

NOTE: This form is used by agents as an attachment when preparing a listing agreement, purchase agreement or a

P 1 f 2 counteroffer on the sale or éxchange of residential property, commercial property, raw land or mobilehomes, to comply

age (0] \gggo%entcy dls,]closure law controlling the conduct of real estate licensees when in agency relationships. [Calif. Civil Code

et seq.

California.

DATE: 20 at
TOTHE SELLERAND THE BUYER:

1. FACTS: When you enter into a discussion with a real estate agent regarding a real estate transaction, you should
from the outset understand what type of agency relationship or representation you wish to have with the agent in the
transaction.

2. SELLER'S AGENT: A Seller’s Agent under a listing agreement with the Seller acts as the Agent for the Seller only. A
Seller’'s Agent or a subagent of that Agent has the following affirmative obligations:

2.1 Tothe Seller: . . . . .
a. Afiduciary duty of utmost care, integrity, honesty and loyalty in dealings with the Seller.
2.2  To the Buyer and the Seller:

a. Diligent exercise of reasonable skill and care in performance of the Agent’s duties.

b. Aduty of honest and fair dealing and good faith.

c. Aduty to disclose all facts known to the Agent materially affecting the value or desirability of the property
that are not known to, or within the diligent attention and observation of the parties.

2.3 AnAgentis not obligated to reveal to either party any confidential information obtained from the other party which
does not involve the affirmative duties set forth above.

3. BUYER’S AGENT: A Buyer's Agent can, with a Buyer’s consent, agree to act as the Agent for the Buyer only. In these
situations, the Agent is not the Seller’s Agent, even if b¥ a%reement the Agent may receive compensation for services
§e1nder1e_d,tﬁithBer in full or in part, from the Seller. An Agent acting only for a Buyer has the following affirmative obligations:

. o the Buyer:
a. Afiduciary duty of utmost care, integrity, honesty, and loyalty in dealings with the Buyer.
3.2  To the Buyer and the Seller:

a. Diligent exercise of reasonable skill and care in performance of the Agent’s duties.

b. Aduty of honest and fair dealing and good faith.

c. Aduty to disclose all facts known to the Agent materially affecting the value or desirability of the property that
are not known to, or within the diligent attention and observation, of the parties. An Agent is not obligated
to reveal to either party any confidential information obtained from the other party that does not involve the
affirmative duties set forth above.

4. AGENT REPRESENTING BOTH THE SELLER AND THE BUYER: A Real Estate Agent, either acting directly or
through one or more salespersons and broker associates, can legally be the Agent of both the Seller and the Buyer in
a transaction, but only with the knowledge and consent of both the Seller and the Buyer.

4.1 Inadual agency situation, the Agent has the following affirmative obligations to both the Seller and the Buyer:

a. A fiduciary duty of utmost care, integrity, honesty and loyalty in the dealings with either the Seller or the

r.
b. Other duties to the Seller and the Btﬁ/er as stated above in their respective sections.
4.2 In representing both Seller and Buyer, a dual agent may not, without the express permission of the respective
Earty, disclose to the other ?artylclonﬂdent!al information, including, but not limited to, facts relating to either the
uyer's or Seller's financial position, motivations, bargaining position or other personal information that may
impact price, including the Seller's willingness to accept a price less than the listing price or the Buyer's willingness
to pa’\‘/‘a price greater than the price offered.

5. SELLER AND BUYER RESPONSIBILITIES: Either the purchase agreement or a separate document will contain a
confirmation of which agent is representing you and whether that agent is representing you exclusively in the transaction
o]l; acting as e;‘dual agent. Please pay attention to that confirmation to make sure it accurately reflects your understanding
of your agent's role.

6. Thg aboge duties of the Agent in a real estate transaction do not relieve a Seller or a Buyer from the responsibility
to protect their own interests. You should carefully read all agreements to assure that they adequately express your
understanding of the transaction. A Real Estate A%ent is a person qualified to advise about real estate. If legal or tax
advice is desired, consult a competent professional.

7. If you are a Buyer, you have the duty to exercise reasonable care to protect yourself, including as to those facts about
the property which are known to you or within your dlll%ent attention and observation.

Both Sellers and Buyers should ‘strongly consider obtaining tax advice from a competent professional because the
federal and state tax consequences of atransaction can be complex and subject to change.

9. Throughout your real property transaction, you may receive more than one disclosure form, depending upon the number
of Agents assistin%in the transaction. The law requires each Agent with whom you have more than a casual relationship
to present you with this disclosure form. You should read its contents each time it is presented to you, considering the
relationship between you and the Real Estate Agent in your specific transaction.

10. This disclosure form includes the provisions of §2079.13 to §2079.24, inclusive, of the Calif. Civil Code set forth on the
reverse hereof. Read it carefully.

(Buyer's Broker) Date (Buyer's Signature) Date
(Signature of Salesperson or Broker-Associate, if any) Date (Buyer's Signature) Date
(Seller's Broker) Date (Seller's Signature) Date
(Signature of Salesperson or Broker-Associate, if any) Date (Seller's Signature) Date

The agency confirmation provision declares the agency relationships each
broker may have with the principals in the specific transaction underway.
With the agency confirmation included in written negotiations to purchase,
thisrelationshipis consented to by all parties when they sign the documents.

The agency confirmation provision discloses each broker's actual agency
relationship presently existing with the participants. Further, itmemorializes
the relationship established by the broker’s and their agents’ conduct with



Chapter 7: The agency law disclosure 57

2079.13. As used in Sections 2079.14 to 2079.24, inclusive, the following terms
have the following meanings:

a. “Agent” means a person acting under provisions of Title 9 (commencing with
Section 2295) in a real property transaction, and includes a person who is
licensed as a real estate broker under Chapter 3 (commencing with Section
10130) of Part 1 of Division 4 of the Business and Professions Code, and
under whose license a listing is executed or an offer to purchase is obtained.
The agent in the real property transaction bears responsibility for that agent's
salespersons or broker associates who perform as agents of the agent.
When a salesperson or broker associate owes a duty to any principal, or to
any buyer or seller who is not a principal, in a real property transaction, that
duty is equivalent to the duty owed to that party by the broker for whom the
salesperson or broker associate functions.

b. “Buyer” means a transferee in a real property transaction, and includes
a person who executes an offer to purchase real property from a seller
through an agent, or who seeks the services of an agent in more than a
casual, transitory, or preliminary manner, with the object of entering into a
real property transaction. “Buyer” includes vendee or lessee of real property.

[ “Commercial real property” means all real property in the state, except (1)
single-family residential real property, (2) dwelling units made subject to
Chapter 2 (commencing with Section 1940) of Title 5, (3) a mobilehome, as
defined in Section 798.3, (4) vacant land, or (5) a recreational vehicle, as
defined in Section 799.29.

d. “Dual agent” means an agent acting, either directly or through a salesperson
or broker associate, as agent for both the seller and the buyer in a real
property transaction.

e. “Listing agreement” means a written contract between a seller of real
property and an agent, by which the agent has been authorized to sell the
real property or to find or obtain a buyer, including rendering other services
for which a real estate license is required to the seller pursuant to the terms
of the agreement.

f. “Seller's agent” means a person who has obtained a listing of real property
to act as an agent for compensation.
g. “Listing price” is the amount expressed in dollars specified in the listing for

which the seller is willing to sell the real property through the seller's agent.

h. “Offering price” is the amount expressed in dollars specified in an offer to
purchase for which the buyer is willing to buy the real property.

i. “Offer to purchase” means a written contract executed by a buyer acting
through a buyer's agent that becomes the contract for the sale of the real
property upon acceptance by the seller.

j. “Real property” means any estate specified by subdivision (1) or (2) of
Section 761 in property, and includes (1) single-family residential property,
(2) multiunit residential property with more than four dwelling units, (3)
commercial real property, (4) vacant land, (5) a ground lease coupled with
improvements, or (6) a manufactured home as defined in Section 18007 of
the Health and Safety Code, or a mobilehome as defined in Section 18008 of
the Health and Safety Code, when offered for sale or sold through an agent
pursuant to the authority contained in Section 10131.6 of the Business and
Professions Code.

k. “Real property transaction” means a transaction for the sale of real property
in which an agent is retained by a buyer, seller, or both a buyer and seller to
act in that transaction, and includes a listing or an offer to purchase.

I. “Sell,” “sale,” or “sold” refers to a transaction for the transfer of real property
from the seller to the buyer and includes exchanges of real property
between the seller and buyer, transactions for the creation of a real property
sales contract within the meaning of Section 2985, and transactions for the
creation of a leasehold exceeding one year's duration.

m.  “Seller” means the transferor in a real property transaction and includes
an owner who lists real property with an agent, whether or not a transfer
results, or who receives an offer to purchase real property of which he or
she is the owner from an agent on behalf of another. “Seller” includes both
a vendor and a lessor of real property.

n. “Buyer's agent” means an agent who represents a buyer in a real property
transaction.

§2079.14. A seller's agent and buyer's agent shall provide the seller and buyer in

a real property transaction with a copy of the disclosure form specified in Section

2079.16, and shall obtain a signed acknowledgment of receipt from that seller and

buyer, except as provided in Section 2079.15, as follows:

a.  The seller's agent, if any, shall provide the disclosure form to the seller prior
to entering into the listing agreement.

b.  The buyer's agent shall provide the disclosure form to the buyer as soon
as practicable prior to execution of the buyer's offer to purchase. If the offer
to purchase is not prepared by the buyer's agent, the buyer's agent shall
present the disclosure form to the buyer not later than the next business day
after receiving the offer to purchase from the buyer.

§2079.15. In any circumstance in which the seller or buyer refuses to sign an
acknowledgment of receipt pursuant to Section 2079.14, the agent shall set forth,
sign, and date a written declaration of the facts of the refusal.

§2079.17. (a) As soon as practicable, the buyer's agent shall disclose to the
buyer and seller whether the agent is acting in the real property transaction as the
buyer's agent, or as a dual agent representing both the buyer and the seller. This
relationship shall be confirmed in the contract to purchase and sell real property
or in a separate writing executed or acknowledged by the seller, the buyer, and
the buyer's agent prior to or coincident with execution of that contract by the buyer
and the seller, respectively.

b.  Assoon as practicable, the seller's agent shall disclose to the seller whether
the seller's agent is acting in the real property transaction as the seller's
agent, or as a dual agent representing both the buyer and seller. This
relationship shall be confirmed in the contract to purchase and sell real
property or in a separate writing executed or acknowledged by the seller and
the seller's agent prior to or coincident with the execution of that contract by
the seller.

c.  The confirmation required by subdivisions (a) and (b) shall be in the following
form:

[Do not fill out] is the broker of (check one):
(Name of Seller's Agent, Brokerage firm and license number)
the seller; or
both the buyer and seller. (dual agent)
[Do not fill out] is (check one):
(Name of Seller's Agent and license number)
is the Seller's Agent. (salesperson or broker associate)
is both the Buyer's and Seller's Agent. (dual agent)

[Do not fill out] is the broker of (check one):
(Name of Buyer's Agent, Brokerage firm and license number)
the buyer; or
both the buyer and seller. (dual agent)
[Do not fill out] is (check one):

(Name of Buyer's Agent and license number)
the Buyer's Agent. (salesperson or broker associate)
both the Buyer's and Seller's Agent. (dual agent)

d.  The disclosures and confirmation required by this section shall be in
addition to the disclosure required by Section 2079.14. An agent's duty to
provide disclosure and confirmation of representation in this section may be
performed by a real estate salesperson or broker associate affiliated with
that broker.

§2079.19. The payment of compensation or the obligation to pay compensation

to an agent by the seller or buyer is not necessarily determinative of a particular

agency relationship between an agent and the seller or buyer. A listing agent and

a selling agent may agree to share any compensation or commission paid, or any

right to any compensation or commission for which an obligation arises as the

result of a real estate transaction, and the terms of any such agreement shall not
necessarily be determinative of a particular relationship.

§2079.20. Nothing in this article prevents an agent from selecting, as a condition
of the agent's employment, a specific form of agency relationship not specifically
prohibited by this article if the requirements of Section 2079.14 and Section
2079.17 are complied with.

§2079.21. (a) A dual agent may not, without the express permission of the seller,
disclose to the buyer any confidential information obtained from the seller.

b.  Adual agent may not, without the express permission of the buyer, disclose
to the seller any confidential information obtained from the buyer.

c. “Confidential information” means facts relating to the client's financial
position, motivations, bargaining position, or other personal information that
may impact price, such as the seller is willing to accept a price less than
the listing price or the buyer is willing to pay a price greater than the price
offered."

d.  This section does not alter in any way the duty or responsibility of a dual
agent to any principal with respect to confidential information other than
price.

§2079.22. Nothing in this article precludes a seller's agent from also being a

buyer's agent. If a seller or buyer in a transaction chooses to not be represented

by an agent, that does not, of itself, make that agent a dual agent.

§2079.23. A contract between the principal and agent may be modified or altered
to change the agency relationship at any time before the performance of the act
which is the object of the agency with the written consent of the parties to the
agency relationship.

§2079.24. Nothing in this article shall be construed to either diminish the duty
of disclosure owed buyers and sellers by agents and their associate licensees,
subagents, and employees or to relieve agents and their associate licensees,
subagents, and employees from liability for their conduct in connection with acts
governed by this article or for any breach of a fiduciary duty or a duty of disclosure.

FORM 305 01-19

©2019 RPI — Realty Publications, Inc., P.O. BOX 5707, RIVERSIDE, CA 92517

Form 305

Agency Law
Disclosure

Page 2 of 2

the principals in a transaction. The agency relationship confirmed is the
broker’s legal determination of the actual agency created by their prior and
present conduct with the parties.

Other agency related conflicts may exist for the broker or agent with other
partiesorservice providersin a transaction, such asadual agencyrelationship
or conflict of interest. These are set out and disclosed in other forms. [See RPI
Form 117 and 527]
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Use of the
Agency Law
Disclosure

What is
targeted?

The Agency Law Disclosure form contains the wording for the agency
confirmation provision to be included in targeted transactions. However, the
confirmation provision in the Agency Law Disclosure form is not filled out or
used in lieu of the agency confirmation provision contained in a document
such as a purchase agreement.

The agencies to be confirmed by each broker in the purchase agreement
are not known at the time of the initial employment when the Agency
Law Disclosure is first presented to the principal. For example, the agency
in a potential future sales transaction cannot be determined, much less
confirmed at the time the broker firsts presents their seller with the Agency
Law Disclosure form.3

When two brokers are involved in a targeted transaction, each broker needs
to disclose whether they are acting as the agent for the buyer or the seller.
Alternatively, when only one broker is involved, they need to confirm
whether they and their agents are acting as the exclusive agent for one party
or as a dual agent for both the buyer and seller.

Written disclosures tend to eliminate later disputes over agency duties.
Agency conflicts discovered when in escrow often become the basis for
cancelling a transaction, the payment of a brokerage fee, or both.4

The Agency Law Disclosure needs to be presented to all parties in targeted
transactions. However, not all transactions are targeted. For example,
arranging the secured interests of lenders and borrowers under trust deeds or
collateral mortgages, are not targeted transactions.

The sale, exchange or creation of interests in transactions targeted by the
agency disclosure law include transfers of:

« fee simple estates in real estate or registered ownerships for
mobilehomes;
+ life estates;

+ existingleaseholds with more than one yearremaining, such asground
leases; and

+ multi-unit residential property with more than four dwelling units;

+ leases created for more than one year.s

The Agency Law Disclosure needs to be attached to the following documents
and signed by all parties in targeted transactions:

+ aseller'slisting [See RPI Form 102];
+ abuyer's listing [See RPI Form 103];
+ apurchase agreement [See RPI Form 150 and 159];

+ an option to purchase [See RPI Form 161 and 161-1]

3 CC8§2079.17(d)
4 L.Byron Culver & Associates v. Jaoudi Industrial & Trading Corporation (1991) 1 CA4th 300
5 CC8§2079.13(1)
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+ an exchange agreement [See RPI Form 171];

+ acounteroffer, by attachment or by reference, to a purchase agreement
containing the disclosure as an attachment [See RPI Form 180];

+ any letter of intent (LOI) prepared and submitted on behalf of a buyer
[See RPI Form 185];

+ aresidential or commercial lease agreement for a term exceeding one
year [See RPI Form 550 and 552 -552-8]; and

- an offer to lease. [See RPI Form 556]

However, there are exceptions. The Agency Law Disclosure is not required
on negotiations and agreements concerning:

+ property management;
+ financing arrangements; and

+ month-to-month rental agreements.

Failure of the seller's agent to provide the seller with the Agency Law
Disclosure prior to entering into the listing agreement is a violation of
disclosure laws. As a consequence of this upfront failure, the broker will lose
the fee on a saleif challenged by the seller.The loss of the feeisnot avoided by
a later disclosure made as an addendum to a purchase agreement or escrow
instructions.®

The Agency Law Disclosure is also required when listing and submitting
offerson along-term ground lease on a property, coupled with improvements,
that is being conveyed to a buyer and will be security for any purchase-assist
financing.’

The seller’s signature acknowledges receipt of the Agency Law Disclosure at
both:

+ thelisting stage, as an addendum to the listing; and

+ on presentation of a buyer'’s offer, as an addendum to the purchase
agreement.®

Thus, the Agency Law Disclosure is treated by the seller's agent as a
preliminary and compulsory listing event, if the listing broker expects to
enforce collection of a brokerage fee on a later sale of the property. The Agency
Law Disclosure is signed by the seller and handed back to the broker or their
agent before settling down to finalize the listing to which it will be attached.

Further, when the broker or their sales agent fails to hand the seller the
Agency Law Disclosure at the listing stage, the listing, and thus the agency,
can be cancelled by the seller at any time. When the Agency Law Disclosure
is not delivered up front with the listing, the seller may cancel payment of
the fee due their broker after the transaction is in escrow and the brokerage
fee has been further agreed to.

6 Huijers v. DeMarrais (1992) 11 CA4th 676
7 CC§52079.13()), 2079.13(1), 2079.14
8 (CC82079.14

Agency rules
for a seller’s
listing



60 Real Estate Practice, Eighth Edition

Agency rules
for a buyer’s
agent

The buyer’s
agent
perfects their
fee

Documenting
a refusal to
sign

Similarly, the buyer's agent provides the Agency Law Disclosure form
to the buyer prior to their signing any writing that initiates negotiations
contemplating a sale.®

Editor’s note — Agency disclosure law requires a buyer’s agent provide the
Agency Law Disclosure form as soon as practicable prior to execution of an
offer to purchase. Thus, as a matter of good practice, the disclosure form is
best provided and signed by the buyer when entering into a buyer’s listing
agreement, as this is the moment affirmative agency duties commence.
[See RPI Form 103and 111]

For the buyer’s broker to protect themselves against loss of the fee due to the
seller’s broker's failure to timely disclose, the buyer’s broker needs to perfect
their right to collect their portion of any brokerage fee to be paid by the seller.
Here, the buyer’s broker’s share of the fee to be paid by the seller needs to
be agreed to be paid directly to the buyer’s broker under the terms of the
purchase agreement and escrow instructions.

Also, the Agency Law Disclosure form needs to be attached as a signed
addendum to the buyer’s purchase agreement offer submitted to the seller.

However, the buyer’s broker might erroneously agree to let the seller’s broker
receive the entire fee from the seller. Under this risky arrangement, the
seller’s broker pays the buyer’s broker a share of the fee under their separate
fee-sharing agreement. [See Chapter 5]

When the seller’s broker fails to obtain a signed Agency Law Disclosure as
an addendum to the listing, the seller may legally avoid paying their broker
their fee. Thus, when the seller has not agreed to directly pay the buyer's
broker, a risk for the buyer's broker is created. If the seller refuses to pay their
broker the entire fee for lack of disclosure, the buyer’s broker is left without a
fee as agreed from the seller’s broker.

For the buyer’s broker to protect their fee, the seller needs to agree in the body
of the purchase agreement that the seller will pay both brokers themselves.

A seller may accept a purchase agreement offer or enter into a counteroffer
but refuse to sign an Agency Law Disclosure. If the seller refuses to return a
signed copy of the Agency Law Disclosure, the broker or their agent needs to
document the refusal to preserve their right to receive a fee from the seller.*

If a party claims they were never handed the Agency Law Disclosure, the
broker's written documentation, created at the time of the refusal, dispels
such a claim. The written documentation would also preserve the fee.

9 CC82079.13
10 CC §2079.15
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The Agency Law Disclosure was created by the California legislature
to familiarize brokers, agents and their principals with the uniform
industry jargon. It also reveals the duties owed by licensees in the sale
or lease for more than one year of real estate in targeted transactions
involving:

+ single family residential property;

« multi-unit residential property with more than four dwelling
units;

+ commercial property;
* vacant land;
« aground lease coupled with improvements; or

- manufactured homes.

The disclosure describes the various agency roles licensees undertake
on behalf of their principals and other participants in a real estate
related transaction.

A separate agency confirmation provision is included in purchase
agreements and counteroffers. It advises the buyer and seller of any
agency relationships each broker has with the participants in the
transaction.

agency confirmation provision Pg.54
Agency Law Disclosure Pg-53
buyer’s agent Pg. 54
exclusive agent Pg.55
fiduciary duty Pg.55
seller’'s agent Pg.54

Quiz 2 Covering Chapters 7-11 is located on page 579.
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Summary
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Key Terms
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Listings as
employment
A . IEEEES

After reading this chapter, you will be able to:

« differentiate between exclusive and open listing agreements
based on duties and earned fee events; and

+ understand the use of exclusive listing agreements as best practice
for client representation.

agency relationship finder’s fee
employment relationship guaranteed sale listing
exclusive listing listing agreement

exclusiveright-to-buy listing mnetlisting

agreement open listing
exclusive right-to-sell listing option listing
agreement .

fiduciary duties option to buy
finder quantum meruit

A listing agreement is a written employment arrangement between
a client and a licensed real estate broker regarding real estate services. On
entering into a listing agreement, the broker and their agents are retained
and authorized to diligently perform real estate related services on behalf of
the client in exchange for payment of a fee.” [See RPI Forms 102-104 and 110-
112; see Form 103 accompanying Chapter 16]

The client retaining a broker may hold an ownership interest in real estate,
which the client seeks to:

« sell[See RPI Forms 102 and 102-1];

1 Calif. Civil Code §1086(f)

Chapter

8
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Learning
Objectives

Key Terms

Authority to act
on the client’s
behalf

listing agreement

A written employment
agreement used by
brokers and agents
when an owner,
buyer, tenant or lender
retains a broker to
render real estate
transactional services
as the agent of the
client. [See RPI Form
102 and 103]
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The agent’s
right to share
in a fee

fiduciary duty

The duty owed by

an agent to actin the
highest good faith
toward their client
and not to obtain any
advantage over the
client by the slightest
misrepresentation,
concealment, duress or
undue influence.

gy
\@ Fiduciary Duty

+ lease [See RPI Form 110]; or
+ encumber as collateral for mortgage financing. [See RPI Form 104]

Further, the client retaining the services of a broker may be seeking to acquire
an interest in real estate as a:

+ buyer [See RPI Forms 103 and 103-1]; or
+ tenant.[See RPI Form 111]

The person employed by a client to provide real estate services in expectation
of a fee is a licensed real estate broker. Likewise, if a dispute arises with a
client over the client’s failure to pay an agreed-to fee, the broker needs to be
employed under a written listing signed by the client may pursue collection.

A real estate agent employed by the broker may obtain a listing, but the agent
does so while acting on behalf of the broker. The agent has no independent
right to enter into or enforce the listing agreement in their name.

The agent of a broker has a right to a fee on transactions based on the agent’s
written employment agreement with the broker, not under the separate
listing agreement the broker has with the client. Through the broker-agent
employment agreement, the agent is entitled to share in the fees actually
received by the broker on transactions in which the agent participates. [See
RPI Forms 505 and 506]

A licensed agent representing a broker acts as an agent of the broker. As
the broker’s agent, the agent performs on behalf of the broker (as well as the
client) all the activities the broker has been retained by the client to provide.
Further, an agent providing real estate related services on behalf of a client
may not do so independently of their broker. Thus, an agent employed by a
broker is referred to as “the agent of the (client’s) agent,” acting as an agent of
their employing broker.?

The listing agreement sets the scope of services the broker is authorized to
perform while representing the client. The listing also authorizes the broker
to serve as the client’s representative in the negotiation of a real estate
transaction with others.

Further, the listing contains the client’s promise to pay a fee to the broker.
This promise is given in exchange for the broker's promise to use diligence
in the broker’s efforts to meet the client’s objectives, know as their fiduciary
duty.

Editor’s note — The use of diligence is distinguished from a “best efforts”
standard for broker performance under an open listing.

2 CC8§2079.13(b)
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The relationship created between the client and the broker by a listing
agreement has two distinct legal aspects:

+ an employmentrelationship; and

+ an agency relationship.

The employment relationship established on entering into a listing
agreement specifies the scope of activities the broker and the broker’s agents
are to undertake in the employment and authorizes the broker to carry them
out.

On the other hand, the agency relationship is imposed on the broker by law
as arising out of the representation authorized by the employment. Agency
carries with it the fiduciary duty of loyalty and full disclosure owed by the
broker (and their sales agents) to the client. [See Form 305 accompanying
Chapter 7]

As a fiduciary, the broker’s and agents’ conduct under the employment are
equated to the conduct required of a trustee acting on behalf of a beneficiary.
This fiduciary duty, also called agency, precedes commencement and
survives the termination of the employment relationship.3

Also, an oral agreement to perform brokerage services on behalf of a client
imposes an agency law obligation on the broker and agents to act as
fiduciaries — no differently than had a writing existed. However, the client’s
oral promise to pay a fee does not entitle the broker to enforce collection
of the fee due from the client - buyer or seller - when working for a client
without a written listing agreement.

An agreement employing a broker to purchase or sell real estate, lease a
property for over one year or arrange mortgage financing is controlled by
contract law. For a broker to enforce a promise from a client to pay a fee, the
fee agreement needs to be:

+ in writing; and
+ signed by the client.

A variety of listing agreements exist, each employing and authorizing a
broker to perform real estate related services under different conditions. The
variations usually relate to:

+ the extent of the broker's representation;

+ the type of services to be performed by the broker and their agents; and

+ theevents which trigger payment of a fee. [See RPI Forms 102-104 and
110-112; see Form 103 accompanying Chapter 16; see Figure 1]

The purpose for most listing agreements is the sale or purchase of single-
family residential (SFR) property. Others are for residential-income and
commercial-income properties comprising industrial, retail, office, farm and
motel/hotel or unimproved parcels.

3 (CC82079.16
4 CC81624(a)(e)

Employed
to act as an
agent

employment
relationship

The scope of activities
the broker and the
broker's agents are

to undertake in the
employment of a
client.

agency relationship
The scope of duties
imposed on the

broker as arising out
of the representation
authorized by the
employment. [See RPI
Form 102 and 103]

Types of
listing
agreements

(ft) Click to watch


https://www.firsttuesday.us/course/all_course_videos.cfm?idx=49

66

Real Estate Practice, Eighth Edition

Exclusive
listings

Exclusive
right-to-sell
listings

Despite the application of various agreements to the type of property
described in the listing, all listings fall into one of two general categories:

« exclusive; or

« open.

Under an exclusive listing, a broker receives the sole right to represent:

+ anowner by marketing a listed property for sale orlease and locating
a qualified buyer or tenant [See RPI Forms 102 and 102-1];

+ abuyer or tenant by locating property [See RPI Forms 103 and 103-1];
or

+ anowner or lender to mortgage a property.

An exclusive listing requires an agent to use diligence in their efforts
to fulfill the client’s objectives to locate a buyer, tenant or lender for the
property. An exclusive listing has a specified period of employment set by
a mandated expiration date of the employment, such as 9o or 180 days after
its commencement. If the broker fails to include an expiration date in an
exclusive listing, they face disciplinary action by the Department of Real
Estate (DRE) on a complaint.’

Two types of exclusive employment agreements for buying and selling real
estate exist:

+ an exclusive agency listing for a seller or buyer; and

+ an exclusive right-to-sell or right-to-buy listing agreement. [See
RPI Forms 102-104]

Both types of exclusive listings establish the broker and their agents as
the sole licensed real estate representatives of the client. However, these
variations are distinguished by whether or not the broker is entitled to a fee
when the property is sold or located solely by the efforts of the client.

Under an exclusive agency listing fee provision, the broker does not earn a
fee when the client, acting alone and independently of any other broker or
the seller’s broker, accomplishes the objective of the employment, i.e,, selling
the listed property or locating and buying the property sought.

Conversely, under the fee provision in an exclusive right-to-sell/buy
agreement, the broker earns a fee no matter who produces the buyer or
locates the property sought under the listing during the listing period. This
is the case whether it is the client, the seller’'s broker or another broker or
representative of the client who produces a buyer or locates a property.°®

An exclusive right-to-sell listing agreement affords a real estate broker
the greatest fee protection for their efforts. It is also the most commonly used
type of listing. This listing employs the broker as the sole agent to act on

5 Calif. Business and Professions Code §10176(f)
6 CC8§1086(f)(1)
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LOAN BROKER LISTING 5. REAL ESTATE SECURING THE LOAN:
Exclusive Right to Borrow 51 Type
0 Address
Propared by: Agent Phone

Broker Email

NOTE: This form is used by an agent when entering into the employment of a buyer or an owner of a property as their
sole agent for a fixed period of time, to arrange a mortgage 1o be secured by the propery.

DATE: .20

at . Californa.
items Ieft blank or unchecked are not applicable,

Refered to as

Vesting

52 The priority for the lien securing the loan sought will be - first, or - second.
53 Encumbrances of record:

Figure 1

Form 104

Afirstloanintheamountof$_______ . payable$____ per month until paid,
1" RETANER COMMITMENTS: . L B
b S el ool %, R 5pe rm .20 impounds oan Broker
o proper deserbed e, or o perod f e T g on ¢ BeeS
- ) A
12 Broker to use diigence n he prfomance of this empleyment. Owner o cocperals wlh Broke fo most the b Rascondiomnnhe amoumiars Sarabies o ront ol Listin
objectives of this employment. paid, including interest at %, - ARM, type . due . 20

13 Owner hands §. _ to Broker for deposit into Broker's trust account for application 1o Owner's
obligations under the attached Listing Package Cost Sheet. [See RPI Form 107]

Lender:

c. Other encumbrance, bond. Tien n the amount of S
2. ADDENDAto this agreement include: Lienholder.

21 Credit Applcation [See RPI Form 302]

22 Loan Purpose Statement [See RPI Form 202:2) 5.4 My purchase price on w

23 Acknowledgement of Changing Conditions [See RPI Form 202-1]

as . Since the purchase of the property, | have
invested in repairs and improvements of approximately §. -

55 The current fair market value is §
i: ‘See Addendum for additional provisions [See RPI Form 250] Froparty taxgs for o yoar 20 s
e 56 The property is occupied by
ata rental rate of § per month, under a
27 rental agreement; o
3. BROKERAGE FEE: lease agreement which expires_____, 20,
NOTICE: of is y law. They y ly a See attached Rental Income Rent Roll. [See RPI Form 352-1]
may be negotiable between Client and Broker.
31 Owner agrees to pay Broker % of the principal amount of the loan sought or obtained,
LI
. Anyone procures a lender on the terms stated in this agreement, or on any other terms accepted by
6. PERSONAL PROPERTY INCLUDED AS COLLATERAL:

Owner during the period of this listing.

b The property is withdrawn as collateral, or tile is made unmarketable as collateral by Owner during the
retainer period.

. Owner terminates this employment of Broker during the retainer period

. Within one year after termination of this agreement, Owner or their agent enter into negotiations, which
later result in a transaction contemplated by this agreement, with a lender whom Broker or a cooperating
broker negotiated with during the period of this listing. Broker to identify prospective lenders by written

61 Referedtoas

62 Encumbered for the amount of § payable . monthly, including interest
at %, due.

.20

nolice to the owner within 21 days after termination of this agreement. Lender
32 top 3 P sum -
of§ per hour oftime accounted for by Broker, not o exceed S 7. GENERAL PROVISIONS:
4. LOANTERMS: 7.1 Broker is authorized to disclose, publish, discuss, and disseminate among prospective lenders the financial
L ntiss, o0 5 fol information supplied by Owner or credt agencies.
oan sought s . payabe as follows:
o Py 7.2 Owner warrants all necessary permits have boen obtained for any additions, alterations, repairs, instalations or
a  Interestat an annual ate of no more than %, | fixed, | ARM, type e e e oo
b Paymenisdue momhlyor .............amotizedover ... years a ‘See attached Condition of Property Disclosure. [See RPI Form 304]
G [raibatoon payment due 7.3 Owner authorizes Broker to cooperate with other agents and divide with them any compensation due.
"o charge 7.4 Before any party to this agreement fles an action on a dispute arising out of this agreement which remains
e Prepayment penalty unresolved after 30 days of informal negotiations, the parties agree o enter into non-binding mediation
i Loan escrow with administered by a neutral dispute resolution organization and undertake a good faith effort during mediation to
9. Alender's ALTA policy purchased by Owner in the amount of the loan. settie the dispute.
Title Company
1083 —Forw 2 romw
2083 —Forn
75 any act d costs, anaction
without first offering to enter into mediation to resolve the dispute.
7.6 This listing agreement will be governed by California law.
77
1 agree to render services on the terms stated above. | 1 agree to employ Broker on the terms stated above.
‘See atiached Sgnatue Page Addendum. (RP1 Forn 251)
Date: .20 Date: 20
grkers tame Ouners Nar Fi full-size, fillabl f thi
ohers Na or a 1ull-size, tillabie copy o IS, or any
CalBRE # ___NMLs# ’ ’

e — other form in this book, go to http://www.
Sonawre realtypublications.com/forms

Owner's Name:

Signature:
Address:
Phone: Celt: Signature:
Email Address:
Phone: Cell
Email
FORM 104 1116 ©2016 RPI— Realty Publications, Inc., P.O. BOX 5707, RIVERSIDE, CA 92517

behalf of the owner to market the property and negotiate any sale with all
potential buyers and their agents. The broker is entitled to a fee regardless of
who procures the buyer.

Under an exclusive right-to-sell agreement, the owner relinquishes their exclusive right-
right to list the property with other brokers or defeat the seller's broker's :‘;:::ﬂ‘e’;ng
entitlement to compensation by selling the property themselves, as occurs A written employment
under an exclusive agency listing or open listing. agreement by a broker

and a seller of real
estate employing and
entitling the broker
to a fee when the
property sells during
the listing period. [See
RPI Form 102]

An owner of real estate, on entering into an exclusive right-to-sell listing
agreement, grants a broker the right to locate a buyer for the property prior to
the expiration of the period of employment specified in the listing agreement.
The broker is entitled to the fee agreed to in the listing if, during the listing
period:

« the property is sold on any terms, no matter who produces the buyer;
or
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Termination
of agency by
the seller

quantum meruit
Compensation

paid to a broker on
termination of a listing
agreement set as the
value of the time, effort
and money the broker
expended acting on
the employment,

not based on the lost
opportunity of the
employment.

+ the broker or their agent presents the seller with a bona-fide offer from
aready, willing and able buyer on terms sought by the seller under the
listing, or on other terms accepted by the seller.’

Exclusive right-to-sell listing agreements give a broker and their agents the
greatest incentive to fulfill their fiduciary duty and work toward attaining
the client’s goal of locating a buyer who acquires the property. Here, the
seller’s broker does not compete with the client to sell the property — they
work together to achieve the sale.

Buyer's brokers know that sellers who enter into exclusive right-to-sell listing
agreements are fully committed to working with brokers. Also, sellers who
retain competent agents are counseled on prices of comparable properties
and current market conditions. Thus, the seller of a listed property is more
likely to accept a reasonable offer.

In turn, buyer’s brokers are comfortable exposing their clients to properties
listed exclusively by other brokers.

Consider a seller of real estate who enters into an exclusive listing
agreement with a broker to sell a property within, say, a three-month
period. The fee provision in the listing contains a termination-of-agency
clause addressing seller interference with the employment. It entitles the
broker to a full fee if the seller terminates the broker’'s employment, without
good cause, prior to expiration of the listing period. [See RPI Form 102 §3.1(c)]

The broker's agent, as agreed in the listing, promptly commences a diligent
marketing effort:

+ to properly present the property for sale; and
+ tolocate a buyer who is willing to acquire the property.

However, during the listing period before a buyer is located, the seller
terminates the agency by acting to cancel the listing.

The broker makes a demand on the seller for a full listing fee, claiming the
termination-of-agency clause in the fee provision of the listing calls for
payment of a fee as earned when the seller prematurely terminates the
agency. The seller claims the broker is not entitled to a full broker fee, but
only to money losses based on an accounting for their time, effort and costs
incurred to market the property, called quantum meruit - the amount
deserved for work completed - since a seller has the right to terminate a
broker's agency at any time.

Is the broker entitled to collect a full fee from the seller upon the seller’s
exercise of their right to terminate the agency at any time?

Yes! It is correct that a seller may terminate the broker’s agency at any time.
However, the seller cannot both terminate the agency during the listing
period and avoid payment of a fee when a termination-of-agency clause

7 CC81086(f)(1)
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exists in the listing agreement the seller entered. The termination-of-agency
clause in the listing agreement couples the permissible cancelling of the
listing with the obligation to pay a fee.

When a seller, by word or by conduct, clearly indicates they no longer desire
to sell the property or use the services of the broker/agent, the agent prepares
a Release and Cancellation of Employment Agreement form for the seller to
review and sign. [See Form 121 accompanying this chapter]

The release and cancellation agreement as prepared will initially call
for immediate payment of the full broker fee agreed to in the listing in
exchange for agreeing to a mutual cancellation of the listing agreement.

To garner agreement, it might be altered to call for payment at a later date
when the property is sold, placed again on the market, exchanged, optioned,
refinanced (if the broker was retained to arrange new financing) or leased to
anyonewithinaspecifiedtimeperiod (forexample, oneyear)afterthedateofthe
releaseagreement. Acompromisemightbethepaymentofapartialfeewiththe
balancedueifthepropertyissold withinastated time period aftercancellation.

This release and cancellation agreement is also used when a buyer wants
to cancel an exclusive right-to-buy listing. On cancellation, the broker is
deprived of the opportunity they acquired under the listing and relied on to
diligently earn a contingency fee.

Forbrokersand their agents, an exclusiveright-to-buy listing agreement
creates a contrasting but parallel activity from listing and marketing property
for sale. Under a buyer's listing, a prospective buyer employs a broker to
locate qualified properties of the type the buyer seeks to purchase.

As with an exclusive right-to-sell listing, the right-to-buy variation has
provisions for a broker fee to be paid by the buyer — if not paid by the seller
— when the buyer acquires property during the listing period of the type
described in the buyer’s listing.

Also, the exclusive right-to-buy listing provides greater incentive for brokers
and their agents. The exclusive aspect and the due diligence provision
imposes a duty to work diligently and continuously to meet their buyers’
objectives.

The buyer benefits under an exclusive right-to-buy listing due to the greater
likelihood the broker will find the particular type of property sought. Brokers
also act as a safeguard for the buyer since they:

« have continuous access to all available properties;

+ investigate and qualify properties as suitable before they are presented
to the buyer; and

+ advise the buyer on the pros and cons of each property presented.

69

Documenting
the
cancellation

Exclusive
right-to-buy
listings

exclusive right-
to-buy listing
agreement

A written employment
agreement by a broker
and a prospective
buyer of real estate
employing and
entitling the broker to
a fee when property is
purchased during the
listing period. [See RPI
Form 103]
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Form 121
Release and RELEASE AND CANCELLATION OF EMPLOYMENT AGREEMENT
. Waiver of Rights
Cancellation of
Employment NOTE: This form is used by an agent when employed by a client under an existing listing agreement that has been
terminated by mutual agreement, to document the agreed-to termination of the employment, cancel the listing agreement
Agreement and liquidate any claims that may have arisen due to the employment.
DATE: 20 at California.
Iterns left blank or unchecked are not applicable.
1. FACTS:
1.1 This mutual release and cancellation agreement with waiver of rights pertains to the following employment
agreement:
a. [ Seller's Listing Agreement [RPI Form 102] f. 71 Trust Deed Listing [RPI Form 112]
b. [ Loan Broker Listing [RPI Form 104] 0. 1 Exclusive Authorization To Locate Space
c. [ Exclusive Authorization To Lease [RPI Form 110] [RPI Form 111]
d. [ Property Management Agreement [RPI Form 590] h.
e. | Buyer's Listing Agreement [RPI Form 103]
12 dated 20 at California,
1.3 entered into by as the Broker,
14 and as the Client,

1.5 regarding property or real estate services referred to as

2. AGREEMENT:
2.1 Broker and Client hereby cancel and release each other and their agents from all claims and obligations of
any kind, known or unknown, arising out of the employment agreement.
2.2 Inconsideration of Broker's accptance, Client to pay Broker a brokerage fee of $ .
2.3 In consideration of Broker's acceptance of this cancellation, Client to pay the brokerage fee set forth in the
employment agreement if Client enters into an agreement for any of the following checked events within
___ months after the date of this cancellation agreement:

a. | The property is sold, exchanged or otherwise transferred.
b. [ An option to buy or sell the property is created.
¢. || The property is relisted with another broker.
d. [ The property is refinanced or further financed.
e. [ The property is leased.
f. [ The property is acquired.
a.
3. WAIVER:

The parties hereby waive any rights provided by Section 1542 of the California Civil Code which states:
“A general release does not extend to claims which the creditor does not know or suspect to exist in his favor at
the time of executing the release, which if known by him must have materially affected his settlement with the debtor.”

| agree to the terms stated above. I agree to the terms stated above.
Date: 20 See attached Signature Page Addendum. [RPI Form 251]
Broker: CalBRE#: Date: 20

Client's Signature:

o . ., Client's Signature:
Phone: Cell: Phone: P
FORM 121 08-15 ©2016 RPI — Realty Publications, Inc., P.O. BOX 5707, RIVERSIDE, CA 92517

Importantly, a buyer's broker locating properties listed by other brokers does
not become a dual agent or lose their status as the buyer’s exclusive agent
merely because the buyer's broker works with seller's brokers to obtain
information on the listed properties.

Also, the buyer's broker’s fee is typically paid by the seller — either directly
or through the seller’s broker — a fee activity which does not create a dual
agency. As always, all compensation received by a broker and their agents
arising out of a transaction involving their client is fully disclosed to the
client.
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A broker who seeks out and locates properties at their buyer's request does
so and negotiates the purchase terms as the buyer’s agent regardless of who
pays the fee. Again, the fee is typically paid by the seller from the proceeds of
the sales price paid by the buyer.

Alternatively, the buyer’s broker fee is paid by the buyer as part of their
purchase price. Here, the seller receives the remainder as their gross proceeds
from the sale, and is responsible for any fees the seller’s broker is to receive.

The exclusive agency listing is a hybrid of the open and the exclusive
listings. The variation is rarely used by brokers as a practical matter and
seems best suited to academic discussion.

Under an exclusive agency listing, the client employs the broker as their sole
agent, as in an exclusive listing. Also, the broker is entitled to a fee on any
transaction in which the broker, a finder or another broker produces a buyer.
(A finder is an unlicensed agent with no authority to negotiate.)

However, under the exclusive agency listing, an owner retains the right to
sell the property to any buyer the owner locates without becoming obligated
to pay the broker a fee. This is the same for a buyer under an exclusive agency
listing who finds the property on their own.

As with open listings, brokers are reluctant to spend much time and energy
under exclusive agency circumstances. The bottom line is an obstructed
brokerage effort with diminished benefits to both the client and broker.

An open listing, sometimes called a nonexclusive listing, allows the owner
to market the property themselves while employing brokers to locate buyers
and sell the property. The client may enter into open listings with as many
brokers as they want to without becoming obligated to pay more than one
fee,if any.

Thus, the owner under an open listing competes against the seller’s brokers
to locate buyers. If the owner does locate a buyer, the owner does not become
obligated to pay a fee under any open listing. In contrast to other types of
listings, an open listing does not grant exclusive rights to the seller’s broker
and their agents to be the sole representative of the client. This is true whether
the client is a buyer, tenant, borrower, seller, landlord or lender.

A broker fee under an open listing to sell real estate is due a broker only if
the broker or agent procures a ready, willing and able buyer and presents the
owner with an offer from the buyer to purchase the listed property. The terms
contained in the offer submitted by the broker are substantially the same as
the terms sought by the owner under the listing to earn a fee, whether or not
the seller accepts it, called a full listing offer. If other terms are offered by a
buyer and accepted by the owner, the broker earns their fee.

For a broker to be entitled to a fee under an open listing, the broker or agent
will present the offer to the owner before the property is sold to some other

Exclusive
agency
variations

exclusive agency
listing

A listing agreement
employing a broker as
the sole agent for the
seller of real property
under terms entitling
the broker to a fee if
the property is sold
through any other
broker, but not if a sale
is negotiated by the
owner without the
services of an agent.
[See RPI Form 102]

Open listings

open listing

An employment
entered into by a
broker to render real
estate services on

a best-efforts basis

for a fee to be paid

if they achieve the
client’s objective of the
employment before
the client or another
broker independent of
the broker first meet
the objective, such as
locating a buyer or a
property.
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A unilateral
contract

Cancellation
of an open
listing

buyer located by another broker or by the owner directly. Also, the offer will
be submitted before the listing expires or is revoked by withdrawal of the
property from sale or by the termination of the agency.®

The broker employed under an open listing is not obligated to use diligence
in their efforts to locate a buyer. The broker only has a best-effort obligation
since the broker does not “accept” the employment until they produce a
buyer for the property.

Thus, an open listing is legally classified as a unilateral contract. However,
the agency duties of a fiduciary exist at all times under an open listing,
Further, on locating a buyer the broker is to perform their due diligence
efforts to make disclosures and close the transaction.

The first broker to submit an offer during this open listing period from a
ready, willing and able buyer to purchase property on the listed terms, or
on other terms accepted by the owner, has earned the agreed fee. No other
broker holding open listings from the owner are entitled to a fee.

A broker may also represent a buyer to locate property under an open listing
agreement. A broker assisting a buyer to locate a suitable property among
multiple listing service (MLS) listings held by other brokers at least considers
asking the buyer to sign an open listing if the broker chooses not to solicit an
exclusive representation with its imposition of due diligence duties.

Further, an open listing does not need to contain an expiration date, unlike
an exclusive agency or exclusive right-to-sell/buy listing which require
inclusion of an expiration date.

The owner revoking an open listing that contains an expiration date owes a
fee to the broker if:

+ the owner later closes a sale with a prospective buyer located by the
broker before the listing is revoked; or

+ the owner revokes the listing in an attempt to escape payment of the
agreed fee.

Conversely, an open listing without an expiration date may be terminated
by the owner at any time without becoming obligated to pay a fee. Also, no
fee is due under an open listing on:

+ the good-faith withdrawal of the property from the market; or

+ the premature termination of the employment before the broker has
submitted a full listing offer.*°

8 CC§1086(f)(3)
9 Heffernan v. Merrill Estate Co. (1946) 77 CA2d 106
10 Tetrick v. Sloan (1959) 170 CA2d 540
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However, an open listing may contain a provision calling for the owner to
pay the seller’s broker a set amount, at an agreed time, for services other than
procuring a buyer. These services may include the preparation of disclosure
documents needed by the owner to sell the property, such as:

« property disclosures (the Transfer Disclosure Statement (TDS), natural
hazard disclosures (NHD), the Annual Property Operating Data sheet
(APOD), etc.) [See RPI Forms 304, 314 and 352];

+ carryback financing disclosures [See RPI Form 300];
« multiple listing service publications;

+ property profiles [See RPI Form 306];

+ termite/well/septic clearances; and

+ occupancy certificates.”

Although the brokerdoes not have a duediligence duty underan open listing,
the seller’s broker owes a duty to prospective buyers they have contact with
to make a full disclosure of the property’s condition, as known to the broker.
The TDS disclosure, based on the broker's visual inspection of the property, is
to be made prior to the buyer and seller entering into a purchase agreement.

A net listing is used only with sellers, not buyers. It is structured as either
an open or an exclusive type of listing. The net listing is distinguishable from
all other listing arrangements due to the way a broker's compensation is
calculated.

In a net listing, the broker’s fee is not based on a percentage of the selling
price.

Instead, the seller’s net sales price (excluding broker fees and closing costs)
to be received by the seller on closing is stated in the listing agreement. The
broker's fee equals whatever amount the buyer pays in excess of the seller’s
net figure and closing costs.

However, the broker discloses to the seller the full sales price paid by the
buyer and the amount of the broker's residual fee before the seller accepts an
offer on a net listing. Failure to disclose to the client the benefits the broker
receives on any transaction leads to loss of the entire fee.*

For example, if the seller enters into a net listing agreement with a real estate
broker for a net sales price of $200,000, the broker will not receive a fee if the
seller accepts an offer selling the property for $200,000 or less.

On the other hand, if the property sells for $220,000, the broker’s fee is $20,000,
minus the seller’s other transaction costs.

11 CC8§1089
12 Bus&P C§10176(g)

Fees for other
services

Net listings

netlisting

A type of listing
setting the agent’s fee
as all sums received
exceeding a net price
established by the
owner.
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\@ =~ Option Listing

Option listing
variation

option listing

A variation of the
exclusive right-to-
sell listing granting
the broker an option
to buy the property
at a predetermined
price if the property
does not sell during
the listing period.
[See RPI Form 102
§10]

option to buy

An agreement granting
an irrevocable right to
buy property within

a specific time period.
[See RPI Form 161]

Net listings tend to be unpopular with the Department of Real Estate (DRE)
and consumer protection organizations, and have been outlawed in some
states, but not California.

Net listings are particularly prone to claims from buyers and sellers that the
broker has been involved in misrepresentations and unfair dealings. These
claims are generally based on an improper valuation of the property at the
time of the listing or a failure to disclose the fee received by the broker when
the property sells.

If the seller thinks the broker's fee is excessive, the seller is likely to complain
they were improperly advised about the property’s fair market value (FMV)
when employing the broker.

Thus, net listings are used sparingly, if at all. If a net listing is used, sale
documentation is to include complete disclosures stating:

+ the property’s value;
+ the price paid by a buyer; and
+ theresulting fee amount.

An option listing is a variation of the exclusive right-to-sell listing.

Its unique feature is the additional element of a grant to the broker of an
option to buy the property at a predetermined price, if the property does not
sell during the listing period.

The broker wears two hats when holding an option listing: one as an agent,
and the other as a principal.

The concurrent status of agent and principal is a conflict of interest for the
broker. Here, the temptation for misrepresentation is apparent.

As a result, the seller’s broker may fail to market the property aggressively,
with a view toward buyingitthemselves, then resellingitat a profit. Likewise,
the broker may neglect to inform the seller about all inquiries into the listed
property by potential buyers.

As always, brokers are required to disclose any outstanding offers or other
factors affecting the seller’s decision to sell when the broker exercises the
option.”

The broker's exercise of a purchase option contained in a listing agreement
requires the broker to disclose to the seller the full amount of the broker’s
earnings (profit). Further, they need to obtain the seller’s written consent to
the earnings before or at the time the broker exercises the option.*

A dilemma may arise when market prices rapidly increase after the seller’s
broker exercises their option to purchase, allowing for a quick resale by the

13 Rattray v. Scudder (1946) 28 C2d 214
14 Bus &P C8§10176(h)
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broker at a profit. On discovery, the seller may claim the profit is theirs and
demand it be paid to them under the belief they have been cheated by the
broker.

Thus, as with net listings, option listings are to be used with great care, if at
all. The option is only exercised after full disclosure by the broker about:

+ all material facts relating to the property not known or understood by
the seller;

+ theidentity of all potential buyers and their offers ; and

+ any market or use conditions relating to the property known to the
broker which have a current positive effect on its value.

A guaranteed sale listing is also usually a variation of the exclusive right-
to-sell listing. Brokers have been known to use the guarantee feature to boost
sales activity during recessionary periods and when inventories of available
properties are long.

A guaranteed sale listing is distinct from a regular, exclusive right-to-sell
listing. Here, the broker grantstheirsellerthe option to sell, the brokeragreeing
to buy, called a put. The seller is given the right to call on the broker to buy
the property at a predetermined price if the property does not sell during the
listing period. In this respect, the guaranteed sale listing establishes a reverse
role for the seller from the option listing when the property fails to sell during
the listing period.

The difference with the guaranteed sale listing is that the seller, not the
broker, has the right to exercise the option by accepting the broker’s promise
to buy the listed property.

The guaranteed sale variation is attractive to sellers who, on account of job
transfers, sudden unemployment or other financial factors, are motivated to
sell at all costs. The benefit to the seller is the assurance of a back-up, last-
resort sale during recessionary periods of market uncertainty — a risk some
brokers are willing to take.

As with the option listing, the broker may tend not to work the listing
vigorously if the price they have agreed to pay under the guarantee (put
option) is much lower than the amount the seller is able to net on a sale at
current market prices. Thus, the broker stands to acquire the property at a
bargain price if it does not sell during the listing period.

In practice, if a buyer is not produced during the listing period, a desperate
seller may have no choice but to sell to the broker. The seller under the
exclusive listing has delegated complete control to the broker to locate a
buyer.

The broker's advantage, however, is lessened by a DRE regulation which
prohibits the inclusion of advance fee provisionsin a guaranteed sale listing.*s

15 Department of Real Estate Regulations §2970(b)(5)

Guaranteed
sale variation

guaranteed sale
listing

A variation of the
exclusive right-to-
sell listing in which
the broker agrees to
buy the property if
the property does not
sell during the listing
period.
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Other listings

Agency
relationships
in real estate
transactions

finder

An individual who
solicits, identifies and
refers potential clients
to brokers, agents or
principals in exchange
for the promise of a fee.
[See RPI 115]

Finder
referrals and
limitations

As always, the broker is required to disclose all offers and the status of
potential offers during the listing period and at the time the seller exercises
their option to sell to the broker.

Other listing variations contain provisions for the broker to:

- obtain a tenant for a landlord;
+ lease a property for a tenant;

+ arrange a mortgage on behalf of a borrower who owns real estate or
holds a mortgage note offered as collateral; and

+ find a borrower for a lender seeking to make a mortgage.

Unimproved real estate, business opportunities and mobile homes can also
be the subject of the employment. All of these employment variations may
be used with the open or exclusive type of listing agreements.

Licensed brokers and sales agents employed by principals owe fiduciary
duties to the principals they represent. Fiduciary duties require licensees to
perform on behalf of their clients with the utmost care and diligence.

However,an unlicensed finder hasno such fiduciary duty and does notact
in the same capacity as a licensed agent or broker. A finder is someone who
identifies and refers potential real estate clients or participants to a broker,
agent or principal in exchange for a fee.

Limitations are placed on the conduct of a finder. A finder lacks legal
authority to participate in any aspect of property information dissemination
or other transactional negotiations.*®

Further, though California statute and case law have in the past permitted
finders to solicit prospective buyers, sellers, borrowers, lenders, tenants or
landlords for referral to real estate licensees or principals, the Department
of Real Estate (DRE), as the regulatory agency, prohibits finders from
continually soliciting lead information on behalf of another. Thus, a finder
is only permitted to — occasionally and not as a business practice — provide
the contact information of an individual who may become a participant in
a real estate transaction."”

A finder in California may only:

« Introduce parties;
« provide referrals on an occasional and nonrecurring basis; and

+ enter into a Finder's Fee Agreement with principals or brokers for
compensation. [See RPI Form 115]

16 Calif. Business and Professions Code §§10130 et seq.
17 Tyrone v. Kelley (1973) 9 C3d 1; 78 Attorney General Opinion 71 (1995)
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For example, a past client of a real estate broker may act as a finder by
providing the broker with the contact information of a prospective buyer
known to the finder, and entering into an agreement with the broker for a
finder's fee.

However, a finder may not:

+ solicit participants to a real estate transaction;

+ take part in any negotiations;*®

+ discuss the price;

+ discuss the property; or

« discuss the terms or conditions of the transaction.®

Thus, continuing the above example, though the finder may provide the
broker with contactinformation of a prospective client they happen to know,
the finder may not seek out prospective clients for the broker. Further, their
involvement is limited to introducing the buyer to the broker — the finder
may not participate in the transaction or carry out activities requiring a real
estate license.

A finder who crosses into any aspect of negotiation which leads to the
creation of a real estate transaction needs a real estate license as they are both
soliciting and negotiating. Unless licensed, an individual who enters into
negotiations (supplying property or sales information) cannot collect a fee

for services rendered — even if they call it a finder’s fee. Frdarhin
The fee paid to an
The finder is subject to a penalty of up to $20,000 and/or a six-month jail term individual who

solicited, identified
or referred a client
to a broker, agent or

for engaging in brokerage activities without a license.>

In addition, a broker who permits an unlicensed employee to solicit clients or principal. [See RPI
perform any other type of “licensed” work may have their license suspended e A
or revoked.*

18 Bus& P C§10131(a)

19 Spielberg v. Granz (1960) 185 CA2d 283
20 Bus & P C§§10137, 10139

21 Bus & P C§§10131, 10137
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A listing agreement is a written employment arrangement between a
client and a licensed real estate broker, authorizing the broker and their
agents to diligently perform real estate related services on behalf of the
client in exchange for payment of a fee.

The agent of a broker has a right to a fee on transactions based on the
agent's written employment agreement with the broker, not under the
separate listing agreement the broker has with the client.

A variety of listing agreements exist, each employing and authorizing a
broker to perform real estate related services under different conditions.
The variations usually relate to:

+ the extent of the broker’s representation;

+ thetype of services to be performed by the broker and their agents;
and

+ the events which trigger payment of a fee.

An exclusive right-to-sell listing agreement, employs the broker as the
sole agent to act on behalf of the owner to market the property and
negotiate any sale with all potential buyers and their agents. The broker
is entitled to a fee regardless of who procures the buyer.

Under an exclusive right-to-buy listing agreement, a prospective buyer
employs a broker to locate qualified properties of the type the buyer
seeks to purchase.

Under an exclusive agency listing, the client employs the broker as their
sole agent, as in an exclusive listing. The broker is entitled to a fee on
any transaction in which the broker, a finder or another broker produces
a buyer. However, an owner retains the right to sell the property to any
buyer the owner locates without becoming obligated to pay the broker
a fee.

An open listing, sometimes called a nonexclusive listing, allows the
owner to market the property themselves while employing brokers to
locate buyers and sell the property.

A net listing is used only with sellers, not buyers. In a net listing, the
broker’s fee is based on the net sales price to be received by the seller
on closing. The broker’s fee equals whatever amount the buyer pays in
excess of the seller’s net figure and closing costs.

An option listing grants the broker an option to buy the property at a
predetermined price if the property does not sell during the listing
period.

A guaranteed sale listing grants the seller the right to call on the broker
to buy the property at a predetermined price if the property does not sell
during the listing period.
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sell listing agreement
B = @

After reading this chapter, you will be able to:

+ prepare a listing agreement to contractually ensure the receipt of
a fee on full performance of your employment;

+ enter into a listing agreement with a seller granting the exclusive
right to market and negotiate the sale of a property; and

+ explain the separate purpose for enforcement of each provision
in the listing agreement.

exclusive right-to-sell listing listing agreement
e marketing package

A broker’s right to a fee for representing clients originates with a written
employment agreement, commonly called a listing agreement, entered
into by the client who employs the broker.*

By entering into an exclusive right-to-sell listing agreement, a seller of
real estate employs a broker to act on their behalf to locate a buyer for the
property. [See Figure 1]

Editor’s note — Alternatively, a broker enters into an exclusive right-to-
buy listing agreement to act on behalf of a buyer to locate suitable property
for purchase. A broker may also enter into an exclusive right to borrow
agreement to arrange a mortgage secured by the client’s property, or an
exclusive authorization to lease agreement to locate prospective tenants for
a property ownetr. [See RPI Forms 103, 104 and 110]

1 Crane v. McCormick (1891) 92 C 176

Chapter

Learning
Objectives

Key Terms

When the fee
is earned

listing agreement

A written employment
agreement used by
brokers and agents
when an owner,
buyer, tenant or lender
retains a broker to
render real estate
transactional services
as the agent of the
client. [See RPI Form
102 and 103]
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exclusive right-
to-sell listing
agreement

A written employment
agreement by a broker
and a seller of real
estate employing and
entitling the broker

to a fee when the
property sells during
the listing period. [See
RPI Form 102]

Performance
of brokerage
services

le licensed representative

/ . .
SA Exclusive-right-
" to-sell

Listing
controlled by
California law

The right-to-sell listing agreement grants the broker sole authority to:

+ market the property;
+ locate a buyer; and

+ negotiate a sale.
It also specifies the:

+ fee amount the seller agrees the broker is to receive; and

+ conditions to be met by the broker or brought about by the seller for the
broker to earn the fee.

An exclusive right-to-sell listing entitles a broker to collect a fee from a
seller in several instances, including when:

+ the broker locates a ready, willing and able buyer and submits the
buyer’s full listing offer to the seller [See Figure 1];

« the seller accepts an offer from a buyer submitted by the broker [See
Figure 1 §3.1(a)];

« anyone acquires the property during the listing period [See Figure 1
§3.1(a)];

+ the seller withdraws the property from the market or otherwise
interferes with the broker’s performance [See Figure 1 §3.1(b)];

+ theseller terminates the agency of the broker prior to expiration of the
listing period [See Figure 1 §3.1(c)];

+ a prospective buyer with whom the broker negotiates during the
listing period recommences negotiations to purchase the property
during the safety period following the expiration of the listing. [See
Figure 1 §3.1(d)]; or

+ the seller acquires replacement real estate in a transaction negotiated
by the broker. [See Figure 1 §3.2]

Consider a California-licensed real estate broker contacted by a California
resident to locate a buyer for the resident’s North Carolina property. An
exclusive right-to-sell listing agreement is entered into in California to
employ the broker to sell the out-of-state property.

The broker locates a buyer through an advertisement published in North
Carolina, with or without the help of a North Carolina-licensed broker. The
purchase agreement, which includes a broker fee provision, is prepared,
mailed to and signed by the buyer and delivered to the seller. All steps are
handled from the broker’s California office.

Later, the seller cancels the transaction without excuse or justification,
prior to the expiration of the listing period. The California broker demands
payment of their fee from the seller. The seller rejects the demand, claiming
the broker is barred from collecting a fee since the broker is not licensed in
North Carolina.
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Can the California-licensed broker collect a fee under California law without
also holding a North Carolina real estate license?

Yes! The broker performed all significant licensed brokerage services in
California and the seller had signed the exclusive right-to-sell listing
agreement, which obligated the seller to perform their contractual duties
under California law.?

Editor’s note— Brokers involved in interstate real estate transactions are best
served by including a choice-of-law provision in their listing and purchase
agreements with their clients (be they buyers, sellers, landlords, tenants,

2 Consul LTD. v. Solide Enterprises, Inc. (gth Cir. 1986) 802 F2d 1143
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Inking the
handshake

marketing package
A property information
package handed to
prospective buyers
containing all the
disclosures compiled
by the seller’s agent on
the listed property.

borrowers or lenders). A California choice-of-law provision mandates that
disputes arising from the broker fee arrangements are to be decided based
on California law, even if litigated in federal or out-of-state courts.

In exchange for the broker representing the seller, the seller promisesto pay a
fee on any sale of the property entered into during the period of employment.

An oral agreement to represent a client in a real estate transaction is
sufficient to establish employment and impose an agency obligation on the
broker to act as a fiduciary to that client. However, a client’s oral promise
to pay a fee for the broker's services does not entitle the broker to enforce
collection of the fee from their client, even though the broker may have fully
performed as agreed.

Formal documentation of an obligation to pay a fee — a written agreement
containing a fee provision and signed by the client — is the legislatively
enacted and judicially mandated requisite to the right to enforce collection
of a broker fee from a client who has agreed to pay a fee.

The written agreement contains the client’s promise to either pay a fee or
cause a fee to be paid by someone else, such as by the seller when the buyeris
the client in a sales transaction under a buyer’s exclusive listing agreement.

For the seller’s agent, the seller’s listing agreement and its addenda includes
a boilerplate checklist of the contents for a marketing package or listing
package on the property. Many of the items require the seller to be actively
involved in the sale, or incur expenses necessary to a sale.

The marketing package is handed to prospective buyers at the earliest
opportunity for their review before contracting. The package contains
information about the property known to the seller or the broker and their
agent. The marketing process requires information about the property to be
handed to prospective buyers before they enter into a purchase agreement
with the seller. Otherwise, disclosures are rather meaningless for the purpose
of the buyer setting the price they agree to pay.

The Realty Publications Inc. (RPI) exclusive right-to-sell listing
agreement, Form 102, is used by brokers and their agents when soliciting
employmentby a prospective seller of real estate. Itis prepared and submitted
to the seller as the broker's offer to act as the seller's exclusive real estate agent
to:

+ market the seller’s property;
+ locate a ready, willing and able buyer; and

* negotiate a sale. [See Figure 1]

Each section in the RPI exclusive right-to-sell listing agreement, Form 102,
has a separate purpose and need for enforcement. The sections include:

« Brokerage services: The employment period for rendering brokerage
services, the broker's due diligence obligations and any advance
deposits by the seller (Sections 1 and 2).

3 Calif. Civil Code §1624(a)(4)
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« Broker fee: The seller’s obligation to pay a broker fee, the amount of the
fee and when the fee is due (Section 3).

+ Conditions: Authority for the broker to receive a buyer’s purchase offer,
accept a good-faith deposit, enter into fee-splitting arrangements with
brokers representing buyers and enforce the listing agreement (Section
4).

+ Property description and disclosures: Identification of the listed real
estate and any personal property that is also being sold, the terms of
existing financing and the conditions of the property (Sections 5, 6, and
7).

+ Sales terms: The price and terms sought by the seller for the sale,
exchange or option of the property (Sections 8, 9, 10 and 11).

« Signatures and identification of the parties: On completion of entries
on the listing form and any attached addenda, the seller and broker or
their agent sign the document consenting to the employment.

Editor's note - Full form instructions are available at firsttuesdayjournal
com/forms

A broker’s right to collect a fee for representing a client originates with Chapter 9
a written employment agreement known as a listing agreement. An
exclusive right-to-sell listing agreement grants the broker sole authority summary

to market the property, locate a buyer and negotiate a sale.

Under an exclusive right-to-sell listing, a broker is entitled to the agreed-
upon fee if the seller:

+ accepts an offer submitted to the broker from a buyer;

+ withdraws the property from the market;

+ terminates the agency relationship before the expiration of the
listing; or

+ acquires replacement real estate in a transaction negotiated by
the broker.

Formal documentation of an obligation to pay a fee in the form of a
written agreement signed by the seller is required for the broker to
maintain the right to enforce collection of a broker fee from the seller.

This documentation comes in the form of the listing agreement and
its addenda which form the contents of a marketing package on the
property. The listing agreement typically includes:

+ an enumeration of agreed-upon brokerage services;
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the broker’s fee and conditions which need to be satisfied for the
fee to be earned;

+ a description of the property and disclosures regarding its
condition;

+ the price and terms sought by the seller for the sale; and

+ the signatures of each involved party.

exclusive right-to-sell listing agreement Pg. 82
listing agreement Pg. 81
marketing package Pg. 84

Quiz 2 Covering Chapters 7-11 is located on page 579.
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The exclusive

employment obligations

After reading this chapter, you will be able to:

« understand the reciprocal obligations of a seller and broker under
an exclusive right-to-sell listing;

+ appreciate your right on an exclusive listing to collect a fee
regardless of how the sale came about by fully performing due
diligence activities;

+ apply the ready, willing and able buyer rules when submitting a
full listing offer; and

« provide further services — for an additional fee — to owners who
sell and acquire a replacement property.

§1031 transaction exclusive right-to-sell listing
broker fee provision agreement
full listing offer

due diligence

exclusive right-to-buy listing
agreement

Anexclusiveright-to-selllistingagreementdocumentstheemployment
of a broker by an owner of real estate. In its broker fee provision, the owner
agrees to pay the broker a fee if the property is sold, exchanged or optioned
during the listing period, regardless of whether the sale resulted from the
broker’s or their agents’ activities.

Consider a broker who is employed under an exclusive listing agreement to
locate a buyer for a property. The broker and their agent diligently investigate
and market the property to locate a buyer. After a few weeks, they have not
located a qualified buyer willing to make an offer to buy.

1 Carlsen v.Zane (1968) 261 CA2d 399

Chapter

10

Learning
Objectives

Key Terms

A fee earned
on any sale

broker fee provision
A provision contained
in a listing agreement
in which an owner
agrees to pay the
broker a fee if their
property is sold,
exchanged or optioned
during the listing
period.
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exclusive right-
to-sell listing
agreement

A written employment
agreement by a broker
and a seller of real
estate employing and
entitling the broker

to a fee when the
property sells during
the listing period. [See
RPI Form 102]

due diligence

The concerted and
continuing efforts
taken by an agent to
meet the objectives of
their client.

Due diligence
obligations

Before the listing period expires, the property owner enters into a purchase
agreement (or an exchange or option to sell agreement) with an investor
they located or who is represented by another broker. Later, after the listing
expires with no other offers, an escrow is opened and the property is acquired
by the investor.

On discovery of the sale, the seller’'s broker demands a fee from the owner.
The owner claims the seller’s broker is not entitled to a fee since they did not
procure the buyer and further, a property is not sold until a sales escrow is
closed — a date after the listing period expired.

Here, the broker’s right-to-sell listing with the owner contains an exclusive
representation clause in its broker fee provision. The exclusive retainer
clause obligates the owner to pay a fee to the broker they employed in the
event the owner enters into any sale, exchange or option of the property
during the listing period. The fee is owed the broker regardless of who
produced the buyer or when the sales escrow closed. [See RPI Form 102
§3.1(a)]

However, a broker and the broker's agents employed under an exclusive
listing are obligated to exercisedue diligence to gatherdata on the condition
of the property, market the property and locate a buyer. The broker puts their
right to collect a fee at risk under the exclusive representation clause when:

« the broker and their agents fail to perform their due diligence
obligations; and

+ the owner cancels the listing before a buyer is located.

Consider an agent who obtains a listing on a form which contains an
exclusive representation clause in the listing’s fee provision. No effort is
made to market the property beyond placing a “For Sale” sign on the property
and publishing the property’s availability in a multiple listing service (MLS).

The agent purportedly limits their practice solely to acquiring listings. Any
inspection of the listed property is through a lock-box arrangement. The
agent refuses to otherwise assist buyers or their agents during a rising seller’s
market (with its supply side issues of lack of new construction, zoning and
the like).

The agent does not prepare disclosures, much less provide a listing package
containing information on the physical condition of improvements (TDS),
the property hazards (NHD), operating cost/income (APOD) or other material
aspects of the property. The agent also does not obtain property profiles, home
inspection reports or pest control reports. All these items are left to a buyer's
agent to obtain or for a buyer to demand in escrow.

The seller's agent will use a transaction coordinator (TC) to do any work
required, like prepare documents and obtain the seller’s signature prior to
close of escrow — for a further charge to the seller for the TC's services used
by the agent.
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None of these limitations on their marketing efforts or services are disclosed
to the seller, except for the cost of the TC to close a sale.

Editor’s note — A listing package for properly marketing a property is part
of the seller’s agent due diligence requirements. An agent needs to retain
and pay a “listing coordinator” or have a team of others to order out reports
and prepare documents disclosing the property’s condition.

Collectively, these disclosures are the listing/marketing package handed
to prospective buyers and their agents. It is handed them at the earliest
possible opportunity (ASAP) in negotiations, and before the property is put
under contract.

Continuing the previous example, the seller, dissatisfied with the agent’s
marketing efforts, cancels the listing without the agent’s consent. Another
broker is employed by the seller to market the property. The property is sold
under the new listing, but still during the listing period on the canceled
listing.

The seller’'sbroker makesa demand on the seller to pay a fee since the property
was sold during the original listing period. The seller claims the agent’s lack of
due diligence in marketing the property and locating buyers bars the broker
from collecting a broker fee.

Is the seller’s broker entitled to the fee called for in the exclusive listing
agreement?

No! The seller’s agent’s efforts to market the property and locate buyers were
insufficient. Their efforts did not meet performance of the due diligence
obligations of an exclusive employment necessary to entitle the broker, and
thus the agent, to a fee on any sale after the seller canceled the listing.

When soliciting employment under an exclusive listing agreement, a broker
and their agents are obligated to:

« inform the seller about the brokerage services which are and are not to
be rendered; and

+ diligently perform the agreed-to services in pursuit of buyers who are
ready, willing and able to purchase the listed property.

Agents are expected to work in cooperation with other agents who represent
buyers. Also, they are expected to locate and engage prospective buyers
who are not represented by an agent. For these objectives to be met, listing
agreements authorize the seller’'s agent to prepare offers and accept deposits
from buyers. [See RPI Form 102 §4.4]

A diligent effort is requisite for a broker and their agents to fulfill their agency
duties owed — due — the employing owner under an exclusive listing. The
obligation is fulfilled by making a concerted and continuing effort to locate
a buyer. This requires an agent to perform at a level reasonably expected by

No potential
buyers are
produced by
the agent

Due diligence
is an art form
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Understanding
the diligent
effort

A ready,
willing and
able buyer

the owner. Otherwise, the owner has good cause to terminate the agency and
cancel the listing without becoming obligated to pay a fee on cancellation or
on a later resale.?

An agent’s written (and if not written, implied) promise on entering into an
exclusive listing is to diligently perform their agency obligations. Diligence
sufficient to meet employment objectives include applying an agent’s talent
and efforts to investigate, market, solicit buyers and negotiate a sale of the
listed property, a basket of activities they need to orchestrate.

The diligent effort of a broker under an exclusive listing is measured by the
conduct and actions taken by the broker and their agents, which include:

analyzing the property, a responsibility imposed on the broker or their
agent to gather at the earliest opportunity — before marketing begins
— asmuch information about the listed property as a competent broker
might include in a listing package to be handed to prospective buyers,
ranging from observations during their inspection of the property
(TDS), third-party reports obtained on the property (mandatory or
discretionary), a title profile as routine, data on the property’s operating
expenses and rental income and any local information about the
surrounding area;? and

+ marketing the property, to include publication in the MLS or other
broker-associated releases on properties up for sale, making and
responding to phone calls, putting up “For Sale” signs, distributing
fliers, holding open house events, broadcasting the property at pitch
sessions and advising prospective buyers and their agents about the
property by handing them a complete informational listing package
(disclosures).

Important for broker oversight and fee collection, an activity record needs to
be maintained in every client’s file of all agent events relating to the listing.
Without a record, the agent is unable to prove they exercised due diligence in
their analysis and marketing of a property when supervised by their broker
or the client cancels the listing and the broker demands payment of a fee.

Records of all solicitations, contacts, money spent, advertisements placed,
buyers contacted, etc., are to be maintained on worksheets in a file on the
listed property. [See RPI Form 520]

Occasionally, during a period of rising real estate prices, a seller who employs
an agent to locate a buyer rejects a full listing offer submitted by the agent.

Rejection occurs by either:

« the seller's refusal to accept the offer; or

+ the seller seeks different terms by a counteroffer.

2 Coleman v. Mora (1968) 263 CA2d 137
3 Juev.Smiser (1994) 23 CA4th 312
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Consider an agent under a right-to-sell listing who locates a buyer. The buyer
makes an offer to buy property on substantially the same terms sought by the
seller in the listing, called a full listing offer.

The offer is submitted to the seller, who refuses to accept the offer. Instead, the
seller’s agent is instructed to prepare a counteroffer at a higher price, which
the seller signs. The seller, having received an offer at the listed price, now is
of the belief the property is worth more.

The counter to the full listing offer is signed by the seller and submitted
to the prospective buyer. However, the buyer rejects it without a further
counteroffer. Thus, negotiations are terminated.

The seller’s broker makes a demand on the seller for payment of a fee, which
the seller refuses to pay. The seller claims a fee has not been earned and thus
no fee is due since the counteroffer was rejected and a sale of the property did
not occur.

In the above example, the broker has earned a fee under any type of listing
agreement, open or exclusive, since the broker or one of their agents:

+ located a financially qualified (able) buyer who was also ready and
willing to purchase the property by making an offer on the terms of
sale stated in the listing; and

+ brought the buyer and seller together by submitting the buyer’s offer
to the seller and handing the seller a copy of the offer.4

Thefactthe sellerrejected the offer — the counteroffer which wasnotaccepted
— has no effect on the broker’s right to a fee under the listing agreement.

However, for the agent to earn a fee for obtaining and submitting a full listing
offer, the prospective buyer, on making the offer, needs to be ready, willing
and able to perform. Thus, to earn a fee the broker needs to demonstrate that
the buyer:

« made an offer on substantially the same terms as the seller’s listed
terms, called being ready;

« intended to enter into a binding purchase agreement with the seller,
called being willing; and

+ qualified financially and legally to perform on the offer, called being
able.

Once the seller’'s agent has submitted a full listing offer from a buyer who
meets each of the ready, willing and able criteria, the seller's agent’s broker is
entitled to a fee from the seller.

Forexample, an ownerofreal estate entersintoalistingagreementemploying
a broker to locate a buyer for the property. The price and terms of payment
the owner seeks for the property are contained in the listing agreement, as is
a broker fee provision.

4 Barnesv.0Osgood (1930) 103 CA 730
5 Woodbridge Realty v. Plymouth Development Corporation (1955) 130 CA2d 270

full listing offer

A buyer's or tenant’s
offer to buy or lease
on terms substantially
identical to the
employment terms

in the owner's listing
agreement with the
broker. [See RPI Form
556]

Earning a fee
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A fee for
locating a
qualified
buyer

Fee for
purchase of
replacement
property

§1031 transaction

A sales transaction in
which sales proceeds
are properly reinvested
in a replacement
property to qualify any
profit realized on the
sale as tax exempt. [See
RPI Form 354 and 355]

Duringthelisting period, an agent of the broker locates a financially qualified
buyer who makes a written offer to purchase the property on substantially
the same terms sought by the owner in the listing agreement. When the offer
is submitted to the owner, the owner rejects the offer, opting not to sell the
property on the terms listed.

The seller’s agent’s broker promptly makes a demand on the owner for their
fee based on the broker fee provision in the listing agreement. The owner
refuses to pay, claiming the broker did not earn a fee since a sale was never
completed.

In the previous example, the broker did earn a fee. During the listing period,
the broker's agent located a financially qualified buyer who offered to
purchase the property on the owner's listed terms for a sale.

Here, the broker is able to enforce collection of their fee at the moment the
opportunity to accept a full listing offer, oral or written, is presented to the
owner. Whether the offer is accepted or a sale is ever consummated is not
a condition of the broker's employment under a listing agreement. Upon
fully performing their employment under the listing by producing a ready,
willing and able buyer on the listed terms, the broker’s recovery of a fee is not
barred by the owner’s refusal to now sell the property.®

However, if a buyer offers to purchase the property on terms different from
those in the listing agreement, the owner needs to first accept the buyer's
offer before the broker is entitled to a fee, no matter how reasonable the
buyer's offer.”

Often, the property listed for sale is held by an owner as an investment, such
as rental income property or vacant land, or for use in the owner's trade or
business. Thus, the listed property is Internal Revenue Code (IRC) §1031 like-
kind property. It is not the owner's residence or dealer property, such as lots
held by a developer.

If the listed price is greater than the owner’'s remaining cost basis in the
property, the owner is selling the property at a profit, called a capital gain.

The seller’'s agent who is alert to an opportunity to render further services
beyond just a sale for an additional fee needs to know how an owner is
able to avoid payment of any profit tax on a sale in a §1031 transaction. If
the owner acquires replacement property (like-kind) which has equal-
or-greater equity and equal-or-greater debt, profit taxes are avoided on the
property sold as an exempt (tax-free) §1031 transaction.

Thus, the agent needs to bring to the owner'’s attention the advantageous
§1031 tax exemption treatment available on the sale. Further, the perceptive,
well-informed agent will recommend implementation of a §1031
reinvestment plan by the timely acquisition (through the agent) of other

6 Twogood v. Monnette (1923) 191 C 103
7 Seckv. Foulks (1972) 25 CA3d 556
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like-kind property. Simply put, the net proceeds from the sale of the listed
property are transferred to acquire another qualifying property suitable to
the owner.

As in any employment engaging a broker to act on behalf of a client, the
authorization to locate replacement property and receive payment for doing
so is required to be in writing to enforce collection of any fee that is earned.
An exclusive right-to-sell listing accomplishes this objective by containing a
replacement property provision. Here, the provision also entitles the agent
to a fee for the agent’s negotiations to acquire a replacement home for a seller
that is relocating, locally or elsewhere. [See RPI Form 102 §3.2]

The type of replacement property to be acquired and the amount of debt
the owner is willing to incur to purchase the property is to be entered in the
appropriate provision on the listing agreement. [See RPI Form 102 §9.1]

A fee is earned when negotiations by the broker or their agent lead to the
owner's purchase of replacement property. The fee earned for assisting in
the purchase of replacement property is based on the same formula or dollar
amount used to set the fee due on the sale of the property listed for sale.

However, to fully protect a seller’s broker’s right to a fee when replacement
property may be purchased, a buyer's exclusive right-to-buy listing is also
to be entered into. A separate client file is opened to manage the purchase
and acquisition aspect of the employment.

The right-to-buy listing supersedes the replacement property provision in
the exclusive right-to-sell listing. The exclusive right-to-buy listing assures
the broker they will receive a fee when the owner acquires any replacement
property during the right-to-buy listing period, regardless of who brings the
property to the owner's attention.

An exclusiveright-to-sell listing agreement documents the employment
of a broker by an owner of real estate. In its broker fee provision, the
owner agrees to pay the broker a fee if the property is sold, exchanged
or optioned during the listing period, regardless of whether the sale
resulted from the broker’s or their agents’ activities.

A broker and the broker’s agents employed under an exclusive listing
are obligated to exercise due diligence to gather data on the condition
of the property, market the property and locate a buyer. The broker puts
their right to collect a fee at risk when:

+ the broker and their agents fail to perform their due diligence
obligations; and

Earning a fee
for locating
replacement

property

exclusive right-
to-buy listing
agreement

A written employment
agreement by a broker
and a prospective
buyer of real estate
employing and
entitling the broker to
a fee when property

is purchased during
thelisting period. [See
RPI Form 103]
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+ the owner cancels the listing before a buyer is located.

The broker has earned a fee under any type of listing agreement, open or
exclusive, when the broker or one of their agents:

+ locates a financially qualified (able) buyer who is also ready and
willing to purchase the property by making an offer on the terms
of sale stated in the listing; and

+ brings the buyer and seller together by submitting the buyer's
offer to the seller and handing the seller a copy of the offer.

The fact a seller rejects the offer has no effect on the broker's right to a fee
under the listing agreement.

The seller'sagent whoisalert to an opportunity torender further services
for an additional fee needs to know about the profit tax exemption on a
sale in a §1031 transaction. If the owner acquires replacement property
(like-kind) which has equal-or-greater equity and equal-or-greater debt,
profit taxes are avoided on the property sold as an exempt (tax-free)
§1031 transaction.

The authorization to locate replacement property and receive payment
isrequired to be in writing to enforce collection of any fee that is earned.
Here, inclusion of a replacement property provision also entitles the
agent to a fee for the agent’s negotiations to acquire a replacement home
for a seller that is relocating.

To fully protect a seller's broker’s right to a fee when replacement
property may be purchased, a buyer’s exclusive right-to-buy listing is
also to be entered into.

§1031 transaction Pg. 92
broker fee provision Pg.87
due diligence Pg. 88
exclusive right-to-buy listing agreement Pg-93
exclusive right-to-sell listing agreement pg. 88
full listing offer Pg.91

Quiz 2 Covering Chapters 7-11 is located on page 579.
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After reading this chapter, you will be able to:

+ protect your broker’s right to collect a fee if a seller removes the
listed property from the market or cancels the listing;

+ understand what events trigger the withdrawal-from-sale and
termination-of-agency clausesin an exclusivelisting fee provision
and cause a fee to be earned; and

* negotiate a monetary settlement for the time and effort expended
in due diligence efforts when a client terminates a listing

agreement.
quantum meruit termination-of-agency clause
Release and Cancellation of withdrawal-from-sale clause

Employment Agreement

An owner of real estate enters into an exclusive right-to-sell listing
agreement, employing a broker to market the property for sale and locate
a buyer to purchase the property. Compensation for the broker and their
agent due diligence services is called for in a fee provision in the listing
agreement. The fee provision also contains both a withdrawal-from-sale
and a termination-of-agency clause. [See RPI Form 102 §3.1]

The withdrawal-from-sale clause entitles the broker to be paid a full listing
fee when, during the listing period, the owner’s conduct causes the property
to be:

- withdrawn from the market;

- transferred to others;

Chapter
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A client’s
alternatives
and a fee
earned
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Withdrawal
from sale

withdrawal-from-
sale clause

A provision in an
exclusive listing
agreement which
calls for a broker fee

to be earned and
payable when the
seller withdraws the
property from sale,
makes the property
unmarketable,
transfers ownership or,
without the broker’s
consent, further leases
the property. [See RPI
Form 102 §3.1(b)]

» further leased without the broker’s consent; or
+ made unmarketable. [See RPI Form 102 §3.1(b)]

Separately, the termination-of-agency clause entitles the broker to collect a
full listing fee when the owner cancels the broker’'s employment during the
listing period. The fee is earned regardless of whether the owner intends to
otherwise continue marketing the property for sale.

Consider a seller's agent who, on completing the listing package, posts
multiple listing service (MLS) and newspaper advertisements. A “For Sale”
signiserected on the property with a box fordistribution of terseinformational
fliers to interested passersby.

The broker and their agent, having undertaken their due diligence obligation
imposed by the listing, gather available information about the owner’s
property and organize it into a listing package. The package is reproduced
and handed to prospective buyers when they or a buyer’s agent further
inquire into the property.

Before the listing period expires, the seller withdraws the property from sale.
The agent is instructed to remove the “For Sale” sign and lock box, and to
cease marketing the property.

The agent confirms the seller's withdrawal in a written memorandum and
immediately complies with the seller’s request. The agent’s broker then
makes a demand on the seller for payment of a full listing fee. The broker
claims the withdrawal-from-sale clause in the listing agreement entitles
them to a fee earned at the moment the seller elects to remove the property
from the market before the listing expires.

The seller refuses to pay, claiming the broker is not entitled to a fee since the
broker’s agent failed to produce a buyer due to the lack of diligent efforts to
market the property. The seller also claims the provision for payment of the
broker fee on the seller's withdrawal of the property from the market creates
an unfair and unenforceable penalty since the property did not sell.

Is the broker entitled to a full listing fee under the withdrawal-from-sale
clause?

Yes! The seller became obligated to pay the broker the fee agreed to in the
listing as earned when:

« the broker, through their agent, at all times exercised diligence in the
marketing of the property; and

« the seller exercised their right under the withdrawal-from-sale
clause to voluntarily remove the property from the marketplace during
the listing period.
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To continue the previous example, the broker fee the seller agreed to pay on
a withdrawal from sale prior to the expiration of the listing period is not a
penalty payment, also called a forfeiture.

The fee due the broker on the seller's withdrawal from the market is a fair
amount due the broker and their agent, not a windfall for which no loss is
suffered. The agreed amount preserves the earnings the broker expected to
receive on sale of the property. By acting to market the property and locate
a buyer when the seller entered into the listing agreement, the broker and
their agent carried out the performance of their due diligence obligations
owed the seller to locate a buyer.

On withdrawal, the fee due the broker compensates them for their lost
opportunity. When the broker loses the authority to market the property
and locate a buyer, they have lost the ability to accomplish the objective of
the employment, which was to sell the property and earn a fee. Further, the
fee due the broker compensates them for the time, effort and money invested
into marketing the property before the seller removed it from the market.

Thus, instead ofleaving the property on the market for the entire listing period
(and paying a fee if it sells), the seller has exercised one of their alternative
performance options to either:

« remove the property from the market, in which case a fee is earned and
immediately payable; or

+ terminate the agency by canceling the listing while leaving the
property onthemarket,alsoresultingin afeeearned thatisimmediately
payable to the broker.

A withdrawal of the property from the market always results in a termination
of the broker’s agency relationship with the seller. However, a termination
of the agency by the seller is not always due solely to a withdrawal of the
property from sale. The seller may have decided to use another broker to
market the property.

Consider a seller of real estate who enters into a listing agreement with a
broker to sell a property within a six-month period. The listing includes a
termination-of-agency clause entitling the broker to a full fee if the seller
terminates the broker's employment — without good cause — prior to
expiration of the listing period. [See RPI Form 102 §3.1(c)]

The seller's agent promptly commences a diligent marketing effort to
properly present the property for sale and locate a buyer willing to acquire
the property. However, during the listing period and before a buyeris located,
the seller terminates the agency by discharging the agent.

The broker makes a demand on the seller for a full listing fee, claiming the
termination-of-agency clause in the fee provision of the listing calls for
payment of a fee as earned when the seller prematurely terminates the

Compensation
for lost
opportunity,
not a penalty

Termination
of agency by
the seller

termination-of-
agency clause

A provision in an
exclusive listing
agreement which
calls for a broker fee
to be earned and
payable when the
client cancels the
employment without
cause. [See RPI Form
102 §3.1(c), 103 §4.1(b)
and 110 §3.1(c)]
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No
alternatives
to breach

quantum meruit
Compensation

paid to a broker on
termination of a listing
agreement set as the
value of the time, effort
and money the broker
expended acting on
the employment,

not based on the lost
opportunity of the
employment.

Documenting
the
cancellation

agency. The seller claims the broker is only entitled to money losses based on
an accounting for their time, effort and costs incurred to market the property
since a seller may legally terminate a broker's agency at any time.

Is the broker entitled to collect a full fee from the seller upon the seller’s
exercise of their legal right to terminate the agency at will?

Yes! While a seller has the option to terminate the broker's agency at any
time, the seller cannot both terminate the agency during the listing period
and avoid payment of a fee if a termination-of-agency clause exists in the
listing agreement. The termination-of-agency clause in the listing ensures
the canceling of the listing results in a fee earned and payable.

Here, the seller chose between:

+ continuing to work with the broker under the listing and paying a fee
if a buyer is located before expiration of the listing period; and

+ terminating the broker's agency and paying the broker their full listing
fee, whether or not the property is removed from the market.

Occasionally, both the withdrawal-from-sale and the termination-of-agency
clause are excluded from a listing agreement. Without these provisions, a
breach of the listing has occurred and the broker is unable to collect a full
broker fee on a withdrawal or termination. Here, no amount was agreed to
be paid on the occurrence of either event.

Thus, only a breach of thelisting occurs for lack of alternative performance
provisions in the exclusive listing agreement. [See RPI Form 102 §§3.1(b)
and 3.1(c)]

On a breach by the seller of a listing which does not contain a termination-of-
agency clause, the terminated broker is only entitled to:

« the out-of-pocket costs — money — expended to service the listing;
and

+ the value of the time and effort expended under the listing, called
quantum meruit recovery.

When a seller, by word or by conduct, clearly indicates they no longer desire
to sell the property, the agent needs to prepare a Release and Cancellation
of Employment Agreement form for the seller to review and sign. [See
Form 121 accompanying Chapter 8]

This form is used by an agent when employed by a client under an
existing listing agreement that is terminated by mutual agreement. The
form documents the agreed-to termination of the employment, cancel the
listing agreement and liquidate any claims that may have arisen due to the
employment.

1 Hedging Concepts, Inc. v. First Alliance Mortgage Company (1996) 41 CA4th 1410
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Editor’s note — The release and cancellation agreement is a new contract
between the agent’s broker and the seller, effectively replacing the listing
agreement.

The release and cancellation agreement often calls for immediate payment
of the full broker fee agreed toin the listingin exchange for mutually agreeing
to cancel the listing agreement.

Alternatively, it may call for payment at a later date if the property is sold,
placed on the market, exchanged, optioned, refinanced (if the broker was
retained to arrange new financing) or leased to anyone within a specified
time period (e.g., one year) after the date of the agreement. A potential
compromise is the payment of a partial fee with the balance due if the
property is sold within the cancellation period.

This release and cancellation agreement is also used when a buyer wants
to cancel an exclusive right-to-buy listing. On cancellation, the broker is
deprived of the opportunity acquired under the listing to earn a fee. Thus,
they have the right to receive compensation.

In this case, the release agreement entitles the broker to a fee if, within the
cancellation period, the buyer purchases property similar to that which the
broker was retained to locate.

Simply put, when the clientaccomplisheson theirown what they exclusively
retained the broker to do and the client does so during the cancellation period,
the broker is entitled to a fee.

Editor’'s note — The broker cannot require the client to relist with them if
the seller decides to buy or sell within the cancellation period. Pairing the
cancellation with future employment is an unlaw ful tying arrangement.?

A cancellation agreement may also call for a client to pay a broker cash
compensation for their and their agent’s time, effort and expenses expended
during the employment under the listing. The client and broker may be able
to negotiate an appropriate hourly rate at the time of settlement.

By entering into a settlement on cancellation, the broker is compensated
immediately rather than waiting for a potentially non-existent transaction.
With this agreement, the broker ensures they won't be out-of-pocket on this
listing.

Further, if the broker believes the client is likely to use their services in the
future or refer other clients, this is a fair alternative.

However, the broker is not able to collect a further fee if the property sells
after the listing is canceled. With the release, the broker settled for a lump
sum amount, ending the relationship and eliminating all other claims under
the listing agreement.

2 Calif. Business and Professions Code §16727

Release and
Cancellation of
Employment
Agreement

A form used by

a broker when
employed by a client
under an existing
listing agreement
that is terminated by
mutual agreement, to
document the agreed-
to termination of the
employment, cancel
the listing agreement
and liquidate any
claims that may have
arisen due to the
employment. [See RPI
Form 121]

Reimbursement
on cancellation
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The withdrawal-from-sale clause entitles the broker to be paid a full
listing fee when, during the listing period, the owner’s conduct causes
the property to be:

- withdrawn from the market;
- transferred to others;
« further leased without the broker’s consent; or

+ made unmarketable.

Separately, the termination-of-agency clause entitles the broker to
collecta fulllisting fee when the owner cancels the broker'semployment
during the listing period.

The seller becomes obligated to pay the broker the fee agreed to in the
listing as earned when:

+ the broker, through their agent, exercised diligence in the
marketing of the property; and

+ the seller voluntarily removes the property from the marketplace
during the listing period.

On withdrawal, the fee due the broker compensates them for their lost
opportunity and for the time, effort and money invested into marketing
the property before the seller removed it from the market.

Onabreachbythesellerofalistingwhich doesnotcontainatermination-
of-agency clause, the terminated broker is only entitled to:

+ the out-of-pocket costs expended to service the listing; and

+ the value of the time and effort expended under the listing, called
quantum meruit recovery.

When a seller, clearly indicates they no longer desire to sell the property,
the agent needs to prepare a Release and Cancellation of Employment
Agreement form for the seller to review and sign. The agreement often
calls forimmediate payment of the full broker fee agreed to in the listing
in exchange for mutually agreeing to cancel the listing agreement.

A cancellation agreement may also call for a client to pay a broker cash
compensation for their and their agent’s time, effort and expenses , or
negotiate an appropriate hourly rate at the time of settlement.

quantum meruit Pg. 98
Release and Cancellation of Employment Agreement ....... Pg. 99
termination-of-agency clause Pg. 97
withdrawal-from-sale clause Pg. 96

Quiz 2 Covering Chapters 7-11 is located on page 579.
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Chapter

12

After reading this chapter, you will be able to: Learning

+ implement a safety clause provision in listing agreements to earn Obiectives
a fee for your marketing efforts when the client sells or buys after
your employment expires;
+ document and register prospective buyers or properties located
during the employment to perfect your right to earn a fee on
related transactions after the employment expires; and
« avoid conflicts for prospective clients with their former broker
when taking a listing during a safety period under their prior

listing .
broker cooperation provision  safety clause Key Terms
fee-sharing agreement safety period

procuring cause

A broker is retained to represent a seller by entering into an employment  J\ fee due
agreement, commonly called a listing. The listing, either exclusive or open,
contains a safety clause stating the broker has earned the agreed fee when: after the

+ an individual has direct contact with the broker (or their agent) listing expires
regarding the property during the listing period, called solicitations;

+ the broker treats the individual as a prospective buyer due to their
inquiries or conduct, by handing them a package of information about
the property, called negotiations;

+ negotiations with the prospective buyer terminate without resulting
their entering into an agreement to purchase the property;
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safety clause

A provision in an
exclusive listing
agreement earning the
broker a fee during an
agreed safety period
after expiration of

the employment for
marketing efforts with
identified buyers,
tenants or property,

if the client sells the
listed property to an
identified buyer or
purchases or leases

an identified property
during the safety
period. [See RPI Form
102 §3.1(d), 103 84.1(c)
and 110 §3.1(d)]

safety period

An agreed period
commencing on
expiration of a broker's
employment during
which a broker earns a
fee under safety clause
conditions.

Perfecting
the right to a
fee for work
done
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+ thelisting period expires and the broker timely registers the individual
by name with the seller as a prospective buyer; and

+ the individual and the seller, with or without the broker’s further
involvement, later commence negotiations within an agreed to period
of time following the expiration of the listing, called the safety period,
and eventually complete a sale of the property. [See RPI Forms 102
and 103]

For example, during the listing period, a seller's agent has contact with
prospective buyers. All of the buyers are handed a listing package fully
disclosing the property’s condition.

The agent’s discussions with each buyer and the property information given
to each buyer and their agent are noted on a File Activity Sheet in the agent'’s
listing file. [See RPI Form 520]

Also, each prospective buyer’'s name, address or phone number are added to
the list of prospective buyers for the property on a registration form also
maintained in the listing file. [See Form 122 accompanying this chapter]

After “follow-up” conversations with the prospective buyers, the agent hasno
further contact with any of them. The listing period expires and the property
remains unsold.

Continuingthe previousexample, on expiration of thelisting, theagenthands
their seller a registration form. The registration form contains the list of
prospective buyers the agent provided with property information to. After
the delivering the registration form, the agent closes their file on the property.

The registration form is designed for the agent to routinely enter the names
of all prospective buyers who, during the listing period, were in contact with
and received information about the property from the seller’'s broker or
their agents. Further, the form lists any prospective buyers the agent knows
have been provided information about the property through a buyer'’s agent.
[See Form 122]

Likewise, when a buyer’s listing agreement expires, a buyer’'s agent will
hand the buyer a list of qualifying properties the buyer was presented
information on during the listing period. [See RPI Form 123]

Within the safety period after the listing agreement expires, if a buyer
registered by the agent on the list of prospective buyers enters into
negotiations with the seller and purchases the property, the broker is
entitled to a fee as earned under the listing agreement.

Similarly, when a property registered by the buyer's agent under a buyer’s
listing agreement is purchased by the buyer due to negotiations occurring
during the safety period, the buyer’s broker is entitled to their fee as earned
under the listing.
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On the agent’s discovery of the completed sale, the broker needs to make a
written demand on the seller or buyer for their fee earned and unpaid under
the safety clause in the expired listing. [See Form 123-1 accompanying this
chapter]

The seller refuses to pay the broker a fee, claiming the broker has no right to
a fee since neither the broker nor their agent was the procuring cause of the
sale, i.e., the broker did not obtain and submit the offer.

The broker claims they do not need to be the procuring cause to be entitled
to a fee since a prospective buyer who was provided information about the
property during the listing period and registered with the seller acquired the
property as a result of negotiations commenced during the safety period.

Is the broker entitled to a fee from the seller?

Yes! The seller owes the broker a fee as earned under the safety clause in the
listing agreement’s fee provision. A prospective buyer reviewed information
about the property with the broker's agent during the listing period and was
registered with the seller.

After thelisting expired, the registered buyer acquired the property as a result
of negotiations commenced during the safety period, either directly with the
seller or through another broker. The earning of a fee due under the listing
agreement’s fee provision was not limited solely to procuring a buyer.!

Contrary to the claims of the seller, a broker does not need to be the procuring
cause of a sale if the broker fee is earned under the safety clause. The safety
clause is always triggered by negotiations which have a “fresh start” after the
listing expires.

The broker is deemed the procuring cause of a sale if negotiations are initiated
during the listing period and then continue beyond the listing period,
resulting in a purchase agreement being entered into with the seller.

To market a property and locate a buyer, the seller’s broker and their agent
invest their time, talent and money in anticipation of earning a fee. A safety
clause in the fee provision of a listing agreement sets an extended period
after the listing period expires for the broker to earn that fee. [See RPI Forms
102 §3.1(d) and 103 §4.1(c)]

The safety clause preserves the broker's and agent’s expectations of earnings
for having relayed detailed property information to prospective buyers
during the listing period. Oftentimes, a prospective buyer, on receiving
further facts on a property, becomes disinterested and ends negotiations,
then later reappears after the listing expires to buy the property.

A broker earns a fee under the safety clause when:

« property information is provided to prospective buyers during the
listing period by the seller’s agent;

1 Leonard v. Fallas (1959) 51 C2d 649

Demand for a
fee earned

The safety
net for an
agent’s due
diligence
efforts
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Form 123-1
DEMAND FOR PAYMENT OF A FEE
Demand for ﬁ Fee Earned on an Expired Listing
Prepared by: Agent Ph
Payment of a Broker Email

Fee

NOTE: This form is used by an agent when, within one year after termination of a listing agreement, the client enters
into negotiations which later result in a closed transaction with a registered person or property, to initiate collection of an

earned fee.
DATE: , 20 at Callifornia.
ltems left blank or unchecked are not applicable.
1. FACTS:

1.1 This demand for a fee pertains to the following Listing Agreement:

a. Seller’s Listing Agreement [See RPI Form 102]

b. Buyer's Listing Agreement [See RPI Form 103]

c. Exclusive Authorization To Lease [See RPI Form 110]

d. Exclusive Authorization To Locate Space [See RPI Form 111]

e Trust Deed Listing [See RPI Form 112]

f.
1.2 dated 20 at , California,
1.3  entered into by as the Broker,
14 and , as the Client,

1.5 regarding property or real estate services referred to as

2. DEMAND FOR FEE:
21 An [ Identification of Prospective Buyers, or || |dentification of Qualifying Properties was provided to Client on

the expiration or cancellation of the Listing Agreement. [See RPI Form 122 and 123]
2.2 Client entered into negotiations which resulted in a transaction contemplated by the expired or cancelled
Listing Agreement within one year after termination of the Listing Agreement with the following person or on the
following property

2.3 Demand is hereby made on Client to pay the broker fee as provided in the Listing Agreement to Broker at

24  Broker fees are due 7 immediately upon receipt of this demand, or

2.5  Further action on any dispute arising out of this demand will be settied under the terms of the Listing Agreement.

2.6
Date: . 20,
Broker's Name:
CalBRE #
By:
FORM 123-1 07-15 ©2016 RPI — Realty Publications, Inc., P.O. BOX 5707, RIVERSIDE, CA 92517

+ the seller is notified of the identification of the prospective buyers as
soon as possible after termination of the listing [See Form 123-1]; and

+ the property is acquired by a prospective buyer disclosed on the list as
a result of negotiations conducted during the safety period.

The seller is entitled to the identification of the prospective buyers the agent
dealt with on expiration of the listing under agency law. If the seller requests
the information from the agent, it needs to be provided — with or without
the existence of a safety clause. However, when a safety clause exists, the
agent perfects their rights to later earn a fee when they hand the client the
buyer information.
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A safety clauseis part of the fee provision in a listing agreement. Both the open
and exclusive types of seller's and buyer’s listing agreements contain safety
clause provisions. [See Form 102 §3.1(d); see Form 103 §4.1(c) accompanying
Chapter 16]

The safety clause imposes an obligation on the seller to pay a fee on a sale
which results from negotiations with registered prospective buyers handled
by anyone within the safety period. [See RPI Form 123-1]

Like the period of employment for an exclusive listing agreement, the safety
clause contains an expiration date for the extended time period after the
listing expires during which the clause is in effect. Typically, safety clauses
are drafted to cover a sufficient and reasonable period of time needed to
protect the agent’s time and effort spent with prospective buyers on the
seller’s behalf.

The safety clause period commences on termination of the listing period.
Thus, thetermination ofalisting commencestherunning of both the safety
clause period and the period for putting the seller on notice of prospective
buyers. A listing is terminated when:

+ the seller withdraws the property from the market during the listing
period;

+ theseller terminates the agency before expiration of the listing period;
or

« thelisting agreement expires at the end of the listing period.

The seller’'s premature termination of the broker's agency relationship does
not also terminate the listing period in an exclusive listing agreement which
fails to contain a termination- of-agency fee provision.?

Whether or not the listing contains a termination-of-agency clause,
premature termination is to be treated as an act which commences the safety
clause period. Thus, on premature termination of the agency, withdrawal
or expiration of the listing period, the agent needs to send the seller the list
of prospective buyers they have maintained. The timely delivery of the
identification notice is necessary to perfect their right of the broker to earn a
fee under the safety clause if a prospective buyer conducts negotiations with
the seller during the safety period and as a result buys or leases the property.
[See RPI Form 123-1]

A broker has the burden of perfecting their right to a fee under the safety
clause.

Several crucial activities need to be performed by the seller’'s agent to perfect
the broker’s right to a fee under the safety clause, including:

« providing information about the listed property to prospective buyers
the agent or buyer's agents have contact with;

2 Century 21 Butler Realty, Inc. v. Vasquez (1995) 41 CA4th 888

The terms
of the safety
clause

Termination
of the listing

Perfecting
the safety
clause
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Form 122

IDENTIFICATION OF PROSPECTIVE BUYERS/TENANTS
Identification On Expiration of Listing

of Prospective

Buye rs sale or lease of a property containing a safety clause calling for the payment of a fee on a purchase or lease of the
property within one year after expiration by a prospect the broker negotiated with during the listing period, to identify these
prospective buyers or tenants of the property to the owner.

NOTE: This form is used by an owner's agent when their employment has expired under a listing agreement for the

DATE: 20 at California.
TO:
ltems left blank or unchecked are not applicable.
1. FACTS:
1.1 This is an addendum to the following agreement:
a. Seller's Listing Agreement [See RPI Form 102]
b. Exclusive Authorization to Lease Property [See RPI Form 110]
c.
1.2 dated 20 at California,
1.3 entered into by you and the undersigned Broker regarding real estate referred to as

2. IDENTIFICATION:

21 This addendum registers with you the identities of prospective buyers or prospective tenants
the undersigned Broker, directly or through other brokers, solicited and negotiated with for the purchase or
lease of the real estate under the above agreement.

2.2  You are obligated under the above agreement to pay a brokerage fee if, within one year after expiration of

the agreement, you enter into negotiations which result in the sale or lease of the real estate to any of
the following prospective buyers or prospective tenants:

Name Address

Name Address

Name Address

Name Address

Name Address

Name Address

Name Address

Name Address

Name Address

Name Address

Name Address

Name Address

Name Address

Name Address

Name Address

Name Address

3. This addend ists of ____ page(s). (Add pages to name additional prospective buy )
This is a true and correct statement.
Broker: CalBRE #
By:
Address:
Phone: Cell:
FORM 122 07-15 ©2016 RPI — Realty Publications, Inc., P.O. BOX 5707, RIVERSIDE, CA 92517

+ documenting dealings with prospective buyers by maintaining a File

broker cooperation Activity Sheet in the listing file [See RPI Form 520]; and

provision

Aclausein + registering the prospective buyers with the seller on termination of
i lloy i the listing by providing the seller with a list of prospective buyersin a

agreements entered K Z
into by brokers and timely manner (e.g., within 21 days). [See Form 122]

their clients enabling

brokers, when actin .. . . o o .
ettt of thatr Most listing agreements contain broker cooperation provisions which
clients in a transaction, authorize brokers to work with and share fees with other brokers who

to share fees between . . .
themselves at the represent buyers interested in the listed property. [See Form 102 §4.3]

brokers’ discretion.
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Thus, when registering prospective buyers with the seller, the broker whose
listing contains a broker cooperation provision needs to include any buyers
with whom buyer’s brokers dealt. If a sale covered by the safety clause occurs,
both brokers are protected and will share the fee.

Negotiations which result in a sale do not need to be concluded during the
safety clause period for the broker to earn a fee. Further, escrow does not need
to close prior to the expiration of the safety period.

When negotiations take place during the safety clause period which lead
to a sale of the listed property to a registered prospective buyer, the broker
has earned their fee. An acceptance of a purchase offer or the close of a sales
escrow relates back to the date negotiations took place, a date which, if it
falls within the safety clause period, entitles the broker to a fee.3

The degree of involvement a broker or their agents needs to have with a
buyer during the listing period in order to qualify the buyer as a prospective
buyer is set by the terms of the safety clause.

For example, a fee provision may state the broker or their agents are required
to personally introduce the property to a buyer to qualify the buyer as a
prospective buyer, not merely conduct negotiations over the phone.4

For all listings, a buyer is not a prospective purchaser under the safety clause
if the buyer’s only relationship with the broker is the buyer’s observation of a
“For Sale” sign on the property or of a published advertisement regarding the
property placed by the broker or their agent.s

At the very least, a seller’s broker or their agent is required to provide the
buyer with information regarding the property to qualify as having
commenced negotiations. The agent does not need to produce a written offer
from a buyer for the buyer to be a prospective purchaser.

Consider a broker who is retained by a seller under an exclusive right-to-sell
listing agreement. It contains a safety clause requiring prospective buyers to
have negotiated with the broker or their seller’s agent. [See Form 102 §3.1(d)]

During the listing period, the agent has contact with and provides property
information to several individuals. The list of prospective buyers is prepared
and delivered to the seller. The seller’'s agent includes the names of people
who were not contacted or were not provided with any information about
the listed property.

During the safety clause period, a person who was registered, but had no
contact with the broker or the seller's agent, negotiates to purchase the
property directly from the seller (or through another broker). The negotiations
resultin a sale.

3 Leonard, supra
4 Korstad v. Hoffman (1963) 221 CA2d Supp. 805
5 Simank Realty, Inc.v. DeMarco (1970) 6 CA3d 610

Contact with
prospective
buyers

Negotiations
with a
prospective
buyer
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Price paid is
different from
the listing
price

The broker makes a demand on the seller for a fee since a person registered
as a prospective buyer acquired the property through negotiations which
commenced during the safety period.

The seller refuses to pay a fee, claiming the broker’s seller’s agent did not treat
the person as a prospective buyer since the seller’'s agent did not expose the
person to the property in any way.

Has the broker earned a fee under the safety clause?

No! For the broker to earn a fee under this safety clause, the broker, the seller’s
agent or another agent employed by the broker needs to have entered into
negotiations with the likely buyer. For a contact by the seller’'s agent with
the buyer to be equated to negotiations, the seller's agent or another
agent of the broker needs to have handed the buyer information regarding
the property, such as its income and expenses, title conditions, property
conditions or operating conditions.

Here, the seller’s agents did not review any aspect of the property with the
buyer or the buyer’s agent during the listing period.®

Now consider a seller's agent who markets a property for a seller under a
listing which contains a safety clause requiring negotiations with the buyer
as one condition for receiving a fee. The seller's agent provides detailed
information on the property to a likely buyer, including water availability
and an estimate of assessments on the property. The agent has several follow-
up conversations with the prospective buyer about the property.

The buyer becomes disinterested in the property due to their interest in
another property. On expiration of the listing period, the agent registers the
buyer with the seller by delivering the agent’s list of prospective buyers as
required by the safety clause.

During the safety clause period, the buyeris contacted by the seller regarding
the property. Negotiations result in the prospective buyer's purchase of the
property for less than the listed price.

The seller's agent’s broker learns of the sale and makes a demand on the seller
for a fee.

The seller refuses to pay a fee, claiming the broker is not entitled to a fee since
the price paid for the property was less than the full listing price.

The broker claims they have earned a fee under the terms of the listing
agreement since the sale was to a registered buyer who negotiated to
purchase the property during the safety clause period and acquired it.

6 Hobson v. Hunt (1922) 59 CA 679
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NOTE: This form is used by an agent when the terms of an existing listing agreement with a buyer, seller, landlord, tenant,
borrower or lender are modified, to document the agreed-to modification of the employment.

DATE: 20, at

California.

Items left blank or unchecked are not applicable.
1. FACTS:
1.1 This is a modification of the following agreement:
Seller's Listing Agreement [See RPI Form 102]

_ Loan Broker Listing Agreement [See RPI Form 104]

Exclusive Authorization to Lease Property

Buyer's Listing Agreement [See RPI Form 103]
_ Trust Deed Listing [See RPI Form 112
Buyer's Listing Agreement [See RPI Form 103]

[See RPI Form 110]
1.2  dated .20 ,at California,
1.3  entered into beh as the Client,
14 and , as the Broker,

1.5 regarding property or real estate services referred to as

2. TERMS OF BROKERAGE SERVICE:

2.1 The agency duties, costs and fees are reaffirmed and,

remain unchanged, or  modified as follows:

2.2 The brokerage agreement will now expire on

20

3. SALES TERMS:

3.1 The terms of the real estate related sale, purchase, lease or financing are modified as follows:

4. PROPERTY PROFILE MODIFCATION OR ADDITIONS:

109

Form 120
ﬁ MODIFICATION OF LISTING AGREEMENT
Prepared by: Agent Phone Modification
Broker Email

of Listing
Agreement

| agree to the terms stated above. | agree to the terms stated above.
See attached Signature Page Addendum. [RPI Form 251]

Date: .20 Date: .20
Broker: Client:
CalBRE #:

Signature:

Client:
By: Signature:
Phone: Cell: Phone: Cell:
Fax Fax
Email: Email:

FORM 120 07-14 ©2016 RPI — Realty Publications, Inc., P.O. BOX 5707, RIVERSIDE, CA 92517

Here, the broker is entitled to the agreed fee under the safety clause since the
buyer:

+ reviewed aspects of the property with the seller's agent during the
listing period;
+ was registered with the seller on expiration of the listing;

+ negotiated with the seller (or an agent of the seller) during the time
period covered by the safety clause; and

+ ultimately purchased the property due to the negotiations.
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Dual liability
on relisting

fee-sharing
agreement

An agreement, written
or oral, between
different brokerage
operations to share
fees earned on a
transaction which are
typically paid by the
property owner.

Safety clause
VS. procuring
cause
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The sale price of the property has no effect on the enforceability of the safety
clause. Thus, based on the price paid for the property, the broker earns the
percentage of the price paid (or the fixed fee) stated in the listing agreement.”

When a seller relists a property for sale with another broker on the expiration
ofalisting,a properly worded and perfected safety clauseremainsenforceable.
[See Form 102 §3.1(d)]

Thus, a broker or their agent entering into a property listing needs to first
inquire into the existence of any unexpired safety clause in a prior listing the
seller had on the property with another broker.

What the new listing agent wants to avoid is exposing the seller to multiple
fees when the property is sold under the new listing to a prospective buyer
registered with the seller under the safety clause in an expired listing.

First, the new seller’s agent needs to obtain a copy of the expired listing and
any list of prospective buyers registered with the seller. If a safety clause
exists and remains effective when the property is relisted, the agent needs to
make some business decisions.

Negotiations conducted by the new agent with these buyers put the seller at
risk of liability under the prior broker’s safety clause. Prior to contacting
any of theseregistered buyers, thenewagentneedstonegotiateafee-sharing
agreement with the prior broker, and then document that arrangement as
part of the listing process. [See RPI Form 105]

On expiration of a listing, the seller is able to avoid the dual liability situation
altogether by relisting with the same broker, rather than listing with another
broker, a relisting advantage held by the original broker. The relisting is
set up by a modification of the expiration date (and any other terms) of the
listing. Modification eliminates the need to register prospective buyers until
the listing expires under the extension. [See Form 120 accompanying this
chapter]

Re-listing with the same broker also preserves the efforts of the seller’'s agent
spent educating the seller, compiling information on the property and
marketing the property.

Sellers often confuse the workings of the safety clause with the open-listing
or full-listing-offer theories of procuring cause. A broker is the procuring
cause of a buyer and entitled to a fee when the broker holds an open listing
and they or their agent is either:

« the direct cause of a sale to a buyer; or
+ the cause of a series of events which result in a sale to the buyer.

7 Delbon v. Brazil (1955) 134 CA2d 461
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Consider a broker who enters into an employment agreement with a lender
to locate a person to syndicate the purchase of mortgages warehoused by the
lender, a process called securitization.

The agreement contains a fee provision calling for payment of a fee only
if the broker or their agent initiates a transaction which is successfully
completed. The agreement also contains a ten-year safety clause.

On expiration of the listing, the broker's agent hands the lender a list of
several securities firms who create or represent mortgage investment pools
that purchase mortgages in the secondary money market. None of the
investment firms listed as prospective buyers enter into negotiations with
the agent, much less complete a transaction with the lender which was
initiated by the agent.

Later, an investment firm registered by the agent buys mortgages from the
lender.

Theagent'sbrokerdiscoversthetransactionand demandsafeefromthelender.
The broker claims they are entitled to a fee since their agent introduced the
lender to the firm which eventually purchased the mortgages within the
ten-year safety period.

The lender claims the broker is not entitled to a fee since the broker was hired
toinitiate and complete a successful transaction, and they did not do so by
merely registering the names of investment firms.

Is the broker entitled to a fee?

No! The broker is not entitled to a fee for merely registering the names of
firms which the agent knew bought mortgages. The fee provision required
the broker or their agent to be the procuring cause of a sale, not just naming,
soliciting or negotiating with prospective buyers. Payment of a fee is
contingent on the broker’s initiation of a transaction which is successfully
completed.?®

A fee agreement calling for a broker to be paid only if they are the procuring
cause of the sale automatically voids any safety clause contained in the
fee provision of a listing agreement. Thus, a safety clause and a procuring
cause clause are inconsistent provisions — one or the other for recovery of a
fee, but not both in the same document.®

Now consider a seller who employs a broker under a listing agreement which
entitles the broker to a fee if they locate a buyer who eventually acquires the

property.

During the listing, the seller’s broker or their agent has contact with a buyer
resulting in the delivery of information on the listed property. The buyer

8 Hedging Concepts, Inc. v. First Alliance Mortgage Company (1996) 41 CA4th 1410
9 Delbon, supra

The contact
remained
interested
and bought
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procuring cause

A continuing series of
negotiating activity
performed by a broker
or their agents during
their employment by
a client that, without
break in continuity,
results in a completed
sale or purchase of
property by the client.

has difficulty arranging purchase-assist financing. After several discussions,
the seller's agent no longer follows up on the buyer and they engage in no
further negotiations.

On expiration of the listing, the property remains unsold. Three months later,
the seller contacts the buyer to see if they are still interested in purchasing
the property. Negotiations are resumed when the buyer ultimately arranges
financing and is able to acquire the property.

On the agent’s discovery of the sale, their broker makes a demand on the
seller for a fee. The broker claims they were the procuring cause of the sale
since they presented the property to a buyer who remained interested in the
property and eventually purchased it when financing became available.

The seller claims the broker is not entitled to a fee since the buyer acquired
the property through negotiations commenced by the seller after the listing
expired.

Here, thebrokerisentitled to a fee since they were the procuring cause of the
sale. The broker’s contact with the buyer set into motion an uninterrupted
chain or series of events, separated only by time, which eventually resulted
in a sale.’

Editor's note — By including safety clauses in listing agreements and
registering prospective buyers, this type of dispute is avoided.

10 E. A.Strout Western Realty Agency, Inc. v. Lewis (1967) 255 CA2d 254
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A safety clause in a listing agreement entitles the broker to the agreed
fee as earned, when:

+ an individual has direct contact with the broker (or their
agent) regarding the property during the listing period, called
solicitations;

+ thebroker treats the individual as a prospective buyer due to their
inquiries or conduct by handing them a package of information
about the property, called negotiations;

+ negotiations with the individual terminate without resulting in
their entering into an agreement to purchase the property;

+ the listing period expires and the broker timely registers the
individual by name with the seller as a prospective buyer; and

+ theindividual and the seller, with or without the broker’s further
involvement, later commence negotiations within an agreed to
period following the expiration of the listing, called the safety
period, and eventually complete a sale of the property.

A safety clause in the fee provision of a listing agreement provides an
additional period after the listing period expires for a broker to earn a
fee.

Several crucial activities need to be performed by the seller's agent to
perfect the broker's right to a fee under the safety clause, including:

+ providinginformation about the listed property to any prospective
buyers the broker or buyer’s brokers have contact with;

+ documenting dealings with prospective buyers by maintaining
an File Activity Sheet in a listing file; and

+ registering the prospective buyers with the seller on termination
of the listing by providing the seller with a List of Prospective
Buyers in a timely manner (e.g., within 21 days).

When registering prospective buyers with the seller, the broker whose
listing contains a broker cooperation provision needs to include any
buyers with whom buyer’s brokers dealt. If a sale covered by the safety
clause occurs, both brokers are protected and will share the fee.

The degree of involvement a broker or their agents needs to have with
a buyer during the listing period in order to qualify the buyer as a
prospective buyer is set by the terms of the safety clause.

At the very least, a seller’s broker or their agent is required to provide
the buyer with information regarding the property to qualify as having
commenced negotiations. The agent does not need to produce a written
offer from a buyer for the buyer to be a prospective purchaser.

When a seller relists a property for sale with another broker on the
expiration of a listing, a properly worded and perfected safety clause

Chapter 12
Summary
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Chapter 12
Key Terms

remains enforceable. Thus, a broker or their agent entering into a
property listing needs to firstinquire into the existence of any unexpired
safety clause in a prior listing the seller had on the property with another

broker.

A fee agreement calling for a broker to be paid only if they are the
procuring cause of the sale automatically voids any safety clause

contained in the fee provision of a listing agreement.

broker cooperation provision Pg.
fee-sharing agreement Pg.
procuring cause Pg.
safety clause pPg.
safety period Pg.
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Quiz 3 Covering Chapters 12-18 is located on page 580.
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Greater transparency
m marketmg

(-]
°0

After reading this chapter, you will be able to:

+ induce an owner to increase the marketability of their listing by
authorizing the ordering of third-party reports on the property’s
condition;

+ attract potential buyers to a listing by employing greater
transparency about the property’s condition in the marketing
process; and

+ increase your annual sales volume by using efficient, up-front
marketing plans, which make finding buyers and closing sales
easier while taking less time.

advance costs
advance cost sheet

marketing package
trust funds

Consider an owner of a single family residence (SFR) who wants to list the
property for sale with the brokerage office of an agent known to the owner.

The agent prepares an exclusive right-to-sell listing agreement form for
review with the owner.

The agent also prepares an addendum (among others), called an advance
cost sheet. On it, the agent estimates the cost of third-party investigative
reports frequently demanded by prospective buyers and their agents who
seek out additional information on the property — a request that marks the
commencement of negotiations by a prospective buyer.

The owner's agent will present the advance cost sheet addendum to the
owner as a “seller’'s budget” when entering into the listing agreement.
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Costs for
preparing
to market a

property for
sale

advance cost sheet
An itemization of

the costs incurred to
properly market a
property for sale which
are to be paid by the
owner. [See RPI Form
1071
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Advance
cost sheet
for buyer
evaluation

marketing package
A property information
package handed to
prospective buyers
containing all the
disclosures compiled
by the seller's agent on
the listed property.

Staging to set
the buyer’s
expectations

The advance cost sheet prepared by the agent estimates the cost of third-
party investigative reports prepared by other professionals or government
agencies. The reports help put a face on the property so it can be better
evaluated by prospective buyers and more quickly sold. The recommended
third-party reports include:

+ an occupancy (transfer) certificate (by local ordinance);
» anatural hazard disclosure (NHD);

« astructural pest control report (and possible clearance);
+ ahome inspection report;

+ awell water report; and

+ aseptic tank report. [See Form 107 accompanying this chapter]

Once the cost sheet is signed by the owner, the agent is able to prepare and
deliver various authorization requests to third-party service providers to
prepare and deliver the informational reports. [See Form 133 accompanying
this chapter; see RPI Forms 124-136]

The reports will become part of the marketing package the owner's agent
puts together and presents to prospective buyers of the listed property. The
agent is aware that fully disclosing the condition of the property “upfront”
when first dealing with a prospective buyeris the best way to market property
and avoid further negotiations after entering into a purchase agreement.

A buyer’s enforceable expectations about the conditions of the property
being acquired are legally established based on their impression of the
property — by observations or disclosures received — at the time they enter
into a purchase agreement. Conditions revealed to the buyer for the first time
after the price has been set in a purchase agreement are not binding on the
buyer since they were not known for consideration when setting the price to
be paid for the property.:

Thus, the owner has to make a choice, on the advice of their agent, about
when they want to incur the expense of third-party reports, either:

* now, when the owner lists the property for sale, so any purchase
agreement entered into with a prospective buyer will be theresultof the
prior delivery by the owner’s agent of the reports and act as a limitation
of claims of deception about the property’s existing condition; or

* later, after entering into a purchase agreement with a buyer who has
already developed expectations about the property’s condition which
are likely to differ from the reports and, unless the owner repairs the
defects or adjusts the price, are likely to result in the buyer canceling
the purchase agreement, demanding the defects be eliminated by the
owner before closing, or closing escrow and demanding a refund of the
overpayment in price or the payment of costs incurred for repairs.?

1 Juev.Smiser (1994) 23 CAgth 312
2 Jue, supra
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Form 107
MARKETING PACKAGE COST SHEET HYH
Due Diligence Checklist LIStI ng PaCkage
Cost Sheet
Prepared by: Agent Phone
Broker Email
NOTE: This form is used by a seller's agent as an addendum when entering into the employment of an owner who lists Page 1of2
a property for sale, to di the itemized costs the owner can expect to incur during the marketing and sale of the
property as anticipated by the employment agreement.
DATE: 20 at California.
ftems left blank or unchecked are not applicable.
1. FACTS:
1.1 Thisis an addendum to an employment agreement referred to as a Seller's Listing Agreement [See RPI Form102]
1.2 11 of same date, or dated , 20 at California,
1.3  entered into by as the Broker,
and , as the Seller,
1.4 regarding real estate referred to as
1.5 for a period beginning on 20, and expiring on 20

2. BROKER'S DISCLOSURE AND PERFORMANCE:

21 The items listed below with estimated costs conslitute a disclosure of the reports and activities Seller can
reasonably expect will be required to either bring about or close a transaction under the employment agreement,
and if acquired early, will assist Broker to provide prospective buyers with property information Broker anticipates
he will need to effectively perform under the employment agreement.

a. Natural hazard disclosure report [See RPIForm314]. ... .. ... .............. $
b. Local ordinance compliance certificate . .. .. ............................... 3
c Structural pest control reportand D clearance ... ... ... e 3,
d. Smoke detector and water heater anchorinstallation. ... ...................... 8,
e HOME INSPECHON FBPOM . . . . ...ttt an et re e nnenrnne s 3,
f. Ho " A iation (HOA) d charge..........ccoiiiiiiiiiinnas $
g.  Lead-based paintreport [See RPIFOrm313]. ... ... ... iiiiiiiienannnnas S,
h. Mello-Ro0s assessment noticE . .. .. ... ... vt aee e e S,
i Listing (transaction) coordinator'sfee. . . ............. o iiiinnnnrnranranns 5
J- Well-water quality and quantity report. . . ... ... ... 3.
k. PG S EWET TEPOM. . . .ottt ittt e e e $
I =0T = 1 5
m. Survey of property (civil engineer) . . .. ... i e 3
n APPraisal TEPOML . . ...ttt i e e e 3
0. Architectural (floor) plans . . ... ... e 3
p. Title report:  property profile, _ preliminary report, Jabstract. . .............. . 8
q. MLS and market sessioninputfees .. ... ... ... e $
r. Sign deposit or purchase, installation and removal . ... ... 3
s, Advertising in newspapers, magazines, radioortelevision ... ............ .. ... 3.
t. Information flyers and postage (handoutormailing). . . ....... ... . il 5
u. Openhouse —food and Spinits . .. . ... oot i e
. Photos orvideo of the property . . ... ... ...
W Credit report on prospective buyer

X TrAVE] BXPENGES . . . ottt ittt
y. Other

z Other

2.2 TOTALESTIMATED COSTS ... . ...ttt iiiiaia i itaiaraaanaaaanas
23 Broker is hereby authorized and instructed to incur on behalf of Seller the cost estimated above.

PAGE 1 OF 2 — FORM 107 -

The owner’s agent meets with the owner to review the listing agreement and agn
its addenda. The advance cost sheet is presented as an itemized list of reports A competltlve
and activities, some of which are an integral part of the agent’s marketing  sgales

plan to attract buyers.
advantage

With the delivery of the reports, a prospective buyer will be entering into a
purchaseagreementand acquiring the property based on their fullknowledge
of its condition. Availability of the disclosures provide a competitive sales
advantage over other qualified properties available to buyers which are not
marketed with reports to corroborate their condition.

Further, buyers’ agents are first attracted to properties offered with all
investigative third-party reports available to them in a complete marketing
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Form 107

Listing Package
Cost Sheet

Page 2 of 2

.............. PAGE 2 OF 2—FORM 107
3. PAYMENT OF COSTS:

3.1 Seller agrees to pay, on presentation of a billing, those costs estimated above and incurred by Broker.

3.2 Broker agrees to incur the expenses of the estimated costs set out and authorized in §2.3 during the first 21
days of the employment and to timely pay the charges. Seller agrees to reimburse Broker for the costs Broker
incurs, IF:

a. Seller closes a transaction which is the subject of the employment agreement;

b. Seller terminates the employment agreement by cancellation or by conduct before it expires; or

c Seller retains another Broker on the expiration of the employment agreement to pursue a transaction
which is the subject of the employment agreement with Broker.

33 ! Costs paid by Seller under this addendum shall be credited toward any contingency fee earned by Broker

upon closing a transaction which is the subject of the employment agreement.

34  Seller herewith hands Broker a deposit of § as an advance for the payment of costs incurred by

Broker on behalf of Seller as estimated above,
4. TRUST ACCOUNT: (To be filled out only if a deposit is entered at §3.4 above.)
4.1 Broker will place the advance cost deposit received under §3.4 above into his trust account maintained with

at their branch,
4.2  Broker is authorized and instructed to disburse from the trust account those amounts required to pay and satisfy
the obligations incurred as agreed.

4.3 Within 10 days after each calendar © month, or © quarter, and upon termination of this agreement, Broker will
deliver to Seller a statement of account for all funds withdrawn from the advance cost deposit handed Broker
under §3.4 above.

4.4  Each statement of account delivered by Broker shall include no less than the following information:
a.  The amount of the advance cost deposit received.
The amount of funds disbursed from the advance cost deposit.
An itemization and description of the obligation paid on each disbursement.
The current remaining balance of the advance cost deposit.
An attached copy of any advertisements paid from the advance cost deposit since the last recorded
accounting.

pepw

4.5  On termination of this agreement, Broker will return to Seller all remaining trust funds.

| agree to the terms stated above. | agree to the terms stated above.
Date: 20 Date: 20,
Broker's name: Seller's name:

CalBRE# Seller's name:

Seller's Signature:

By: Seller's Signature:

Phone: Cell: Phone: Cell:

Email: Email:

| FORM 107 04-18 ©2016 RPl — Realty Publications, Inc., F.O. BOX 5707, RIVERSIDE, CA 92517 |

package, sometimes called a backup package. With a backup package,
property disclosures provided to buyers containing third-party reports
reduce:

+ the owner's exposure to liability under their duty to fully disclose their
knowledge of the property’s condition;? and

+ the owner's agent’s exposure to liability under their duty to personally
inspect, observe and report their findings to buyers about a property’s
condition.

Importantly, closing escrow on the purchase agreement is not subject to
the buyer's further-approval of the property conditions when all reports
are delivered to the prospective buyer prior to entering into a purchase
agreement.

3 Calif. Civil Code §1102.4
4 CC§2079
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The primary marketing advantage for the owner whose agent provides
prospective buyers with third-party reports is that the sale of the property is
transparent at its inception — on entering into a purchase agreement. The
price agreed to in the purchase agreement is based on property conditions “as
disclosed” by the reports.

The owner avoids the undisclosed (and prohibited) “as is” sale. “As is” sales
situations inevitably lead to price renegotiations, repairs, cancellation of the
purchase agreement or litigation for failing to disclose facts about material
defects known when the buyer's purchase agreement offer was accepted.’

An owner's reaction to their agent's request for the owner to participate in
an advantageous marketing plan by incurring the costs of property reports
up front offers the agent insight into the owner's motivation for selling the
property. The agent’s goal — besides getting a property listing and a fee —
is to encourage and receive maximum cooperation from the owner in their
sales effort.

An owner may “dress up” the property and enhance its “curb appeal” by
cosmetic painting, landscaping and clean up. However, it is the buyer's
knowledge of the property’s fundamentals which generate firm and
uncontested offers to purchase. Thus, the owner is asked not only to list the
property for sale, but also to willingly and openly disclose the property’s
fundamentals to prospective buyers at the earliest opportunity — when the
marketing begins.

However, the owner's motivation to sell often has more to do with a lack of
available cash for mortgage payments than a desire to incur the cost of the
reports needed to properly market the property. In the case of a financially
distressed owner who is unwilling or unable to obtain expert third-party
reports, the listing comes with a significant increase in their agent’s risk of
losing a sale due to a buyer's disapproval of contingencies involving delayed,
in-escrow disclosures.

Thus, the agent has to sell the property twice: once to find out what the
property conditions are that caused the buyer to drop out, and again when
the conditions are disclosed to a new buyer upfront.

An owner (and lazy agent) may not want to disclose the condition of the
property until after a purchase agreement offer from a buyer has been
accepted. This sequence of events may be sought by the owner with the
intent to make only those concessions necessary to keep the transaction
together, or resell the property to a competing back-up buyer who has been
fully informed about the property’s condition — but such conduct by an
owner is deceitful.

5 CC881102.1,2079

The owner’s
motivation to
sell

Timely
disclosure
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Sidebar

FARMing:
cultivating

new leads and
harvesting past
clients

FARMing is a business event undertaken to convert a set of neighborhoods into a
vibrant collective of owners, branded to turn to the dedicated agent. This creation
of yourself as the “go to agent” can be fully accomplished within two years through
dedicated, consistent FARMing.

Step 1: Find a mentor

Tag along (or team up) with an experienced agent who is a long-time FARMer. Observe
the agent’s strategies and scripts. Ask questions. Likely, they will be happy to show you
the ropes. Since your chosen FARM will not overlap with their area, you will not present
direct competition.

Step 2: Choose your FARM

Choose the neighborhood or community you will FARM. The first choice is one you
know well already. Acquire a map of the area — city planning is most helpful for this —
and decide on boundaries and routes.

Create a FARMing goal based on:
e how many doors you can realistically knock on per day; and

e how many deals you need to make in a year to meet your financial goals. [See
RPI Form 504]

Consider the fee you receive per transaction as it varies based on the area you FARM. If
you live in a neighborhood with little annual turnover or low-tier home prices, consider
commuting to a more profitable center.

Start by knocking on 50 doors a day — an amount likely to require two hours at most
and provide 20 contacts. If you need to close more transactions each year, increase the
investment of your time door knocking.

Once familiar with your chosen FARM, catalog the status of individual properties on a
spreadsheet (distressed appearance, negative or positive equity, length of ownership,
price paid, current value, tenant occupied, etc.). This knowledge enables you to adjust
your marketing strategy for each category of home.

Step 3: Prepare a script
An effective script includes:
e a proper greeting;
e a brief introduction of yourself and your business;
e opening questions to the potential client;
e answers to their common questions; and
e aclosing.

Devote time to practicing your script every day to help you internalize the script and
make it your own. Most importantly, listen to the homeowner. Don’t get caught up in
the script to the point of reciting or lecturing.

Step 4: Craft your FARM materials

Create a flyer or handout appropriate to your area so homeowners have something
by which to remember you. The best flyer brags about your recent sales, but you may
also include:

e sales made within your office;
e Jocal market activity; or

e various tips for homeowners.
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A creative personal style helps you stand out from the competition. Alternatively,
magnetized notepads or schedules that can be affixed to a refrigerator ensure your
name stays fresh in their minds.

Each time you make a contact, harvest their email address. Always ask for the names
and emails of three people they know who are interested in buying or selling, and
not just within the farm. Set up an e-mail database and send out a drip letter once a
month. This e-mail newsletter may contain your recent sales, local market activity or
an adapted FARM letter.

Expect to spend $3,000-56,000 a year on mailings and handouts — one deal from the
effort will make up for the investment.

Step 5: FARM past clients

Keep in touch with previous clients and people who have befriended you. They are
your best source of business. Make a database of past clients and friends with their
particular holidays, such as birthdays and anniversaries. Send cards on these special
days, and consider sending a bulk email to past clients each time you close a listing.
This lets them know you remain successful and willing to help in their next move or
acquisition.

The key to FARMing success is...

Consistency: It takes 3-5 years before FARMing begins to pay off with a steady stream
of transactions. Consider each door knock an investment in a future client for your
career. Meanwhile, continue using your talent prospecting.

Persistence: Explore all possible leads. Ask if the homeowner knows of any neighbors or
friends who are considering buying or selling, and get their names. If a good lead does
not answer the door during the week, go back on the weekend.

Commitment: A 50% effort yields a 50% return. Make a schedule for your FARMing
activities and stick to it. Dedication is good, and pays well. Do not expect a relaxed
schedule and easy money.

When an owner generally knows fundamental facts about the property
which negatively affect its value, then withholds property disclosures until
after the buyer commits to purchasing the property, this constitutes a type of
intentional fraud.

To avoid owner misconduct and gauge the owner’s motivation, the best time
for the owner’s agent to present the owner with the advance cost sheet is
when the listing is entered into. An owner who is motivated to sell and not
merely “testing their price” in the marketplace is likely to respond positively
to the agent’s advice.

A negative response from the owner to making property disclosures at the
earliest opportunity is an indicator of the level of future cooperation in
marketing, contracting to sell and closing an escrow which the agent may
expect to later encounter from the owner. For the owner’s agent, they end
up with a complete lack of control over marketing and take on risk from
the moment the listing is entered into, all due to acquiescing to a deliberate
delay in disclosures.

Sidebar

FARMing:
cultivating

new leads and
harvesting past
clients

cont’d
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Broker fee
considerations

Offsetting
broker fees

The amount of the broker fee sought by an owner's agent on a property is
implicitly related to:

+ the price sought by the owner of the property;
+ the time and effort the agent spent servicing the listing; and

+ the probability of actually locating a buyer and closing a sale.

If a property looks likely to sell after analyzing these factors, a broker is well-
advised to agree to a listing, which results in a broker fee under reasonable
circumstances.

Consider a broker who requires agents to attach an advance cost sheet to all
listings. By including the addendum, the owner does (or does not) authorize
the owner’s agent to order out reports needed to more effectively market the
property and screen prospective buyers. The broker requires the advance cost
sheet addendum to help increase the productivity of their agents. Property
reports reduce the time spent negotiating and closing a purchase agreement
since entry into the purchase agreement has been preceded by disclosures.

As part of the agent’s broker fee negotiations, the agent is instructed by their
broker to ask and encourage the owner to authorize the immediate purchase
of the necessary reports. If the owner concedes the reports are necessary,
but wants to wait until a buyer is located, the owner’s agent may be able to
negotiate terms for payment and acquire the immediate authority to order
reports.

As an economic inducement, the broker, through their agent, may offer to
offset the fee earned on a sale by the amount of the cost of the reports. The
broker is not to agree to pay the cost of any corrective work undertaken on
the owner's property, unless to settle a dispute over disclosures which expose
the broker to liability. [See Form 107 §3.3]

Alternatively, a reduction in the broker fee by one-quarter to one percent, or
more, may be offered to induce the owner to assist in the marketing process
by paying for the reports now. The reduced fee reflects the greater likelihood
of a successful closing of a sale, devoid of complications before or after closing.

Thus, the fee ultimately agreed to reflects:

+ thereduced time and effort necessary to service the listing;

+ the reduced risk of loss of the time, talent and money invested in the
listing by the broker and the agent; and

« a more effective marketing plan, which, on average, produces more
transactions annually for the broker.

Making a sales transaction more transparent for buyers rewards the brokers
and agents for their professionalism in their current and future transactions.
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AUTHORIZATION TO PROVIDE SERVICES

General Services

NOTE: This form is used by a seller's or buyer's agent when preparing a listing/marketing package or performing a due
diligence investigation on a property, to authorize a service provider to perform maintenance, repairs, or other services

on the property.

DATE: .20 pared by
TO: FROM BROKER:
Company Mame Agenl's name CalBRE#
ATTN Broker's name CalBRE#
Phone Cell Phone Cell
Email Email

1. Property address

1.1 Type of property:
Single Family Residence, © Condo Unit, 7 Two-To-Four Residential Units,

2. Owner's name

Address
Home Phone Cell Phone
Work Phone E i

3. Please provide the following services:

4. If you need a contract to be executed before rendering services, it will be entered into by
Owner, - Buyer, or © Agent/Broker.
Name
Address
Phone
5. If you need lo access the property to provide your services, your contact for access will be
Agent/Broker, or | Owner,
6. The fee for your services will be paid by ~ Owner, © Buyer, or ' Agent/Broker.
6.1  Please submit the billing as follows:
a. To Agent/Broker for payment in full on completion of your services and, if applicable, delivery of any
reports or documents.
b. To Escrow, for payment on the closing of the pending sale.
Escrow company
Escrow office
Escrow number
Address
Phone Fax
6.2 Itis anticipated the amount of the fee for your services will be §

Submitting Agent's Signature:

FORM 133 03-11 ®2015 RPI — Realty Publications, Inc., P.O, BOX 5707, RIVERSIDE, CA 92517

When preparing the advance cost sheet and authorization for the agent to
incur the cost for property reports, cost estimates are entered for items which
will be ultimately required to close a sale.

An owner who refuses to incur the cost of third-party reports on the sale of
their property needs to be advised that a prudent buyer is likely to incur the
costs on the advice of the buyer’s agent. In turn, the buyer is inevitably going
to use the reports against the owner as a “punch list” for demanding repairs
and replacements to be completed before the buyer will close escrow.

Thus, for an owner, it is best to request the reports sooner rather than later.
The same advice holds true for implementing the agent’s marketing plan for
sale of the property.

123

Form 133
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the owner
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The influence
of business
cycles on
timing

When to pay

trust funds

Items which have or
evidence monetary
value held by a broker
for a client or others
when acting in a real
estate transaction.

It is worth noting that none of the listed items on the advance cost sheet
are part of the broker’s overhead for maintaining a brokerage office. All the
costs listed, if incurred, are related solely to establishing the condition of the
property listed, marketed and sold. They are not incurred as compensation
paid for the services of the broker and the owner's agent. Thus, the costs are
properly the obligation of the owner and are not to be borne by the broker or
the owner’s agent.

Further, as the reports assist the owner’s agent in marketing the owner’s
property, the costs are to be incurred by the owner at the time of the listing.
The reports are to be received before the owner’s agent publishes the listing
of the property to market it for sale. Functionally, reports provide the buyer
and their agents with helpful information about the nature and condition of
the property. This information helps to reduce any omissions (by silence) of
facts and agent misstatements.®

Business cycles in real estate sales also influence a broker’s desire to request
authorization to obtain property reports for a listing package. During periods
of rising prices, disclosures occur less frequently. In boom/bubble times,
owners are impatient and driven to sell, while buyers are more anxious
and permissive — not justification for failure to disclose. Both owners and
buyers drop their guard in a deliberate effort to meet their objectives. Agents,
however, may not be caught off guard.

Yet, brokers and their agents are too often accommodating of a lax disclosure
environment. Typically, these failures lay dormant until the next recession
when theinevitable dropin property valuesoften brings failures tomediation
or Worse.

Conversely, during periods of decreased sales volume when buyers are more
selective and buyer’s agents more protective of their clients, owners have to
step forward to fund the cost of reports in order to “sell” the property. The
owner's agent with property reports in hand has a better backup package
with more comprehensive property disclosures than competing, under-
disclosed properties — an advantage that makes the selling process easier.

An owner can choose when and how to pay for the cost of the reports when
filling out the advance cost sheet. The owner may opt to pay the charges
directly to the third-party vendors once billed, in which case the agent
coordinates the arrangements for payment with the vendors. The owner’s
check is, thus, payable to the vendor, not the broker. If a check is handed
to the owner's agent for delivery to the vendor, the check constitutes trust
funds. As trust funds, an entry is made in the trust fund ledger maintained
by the agent’s broker. [See Form 107 §4.1]

Alternatively, the owner may deposit the estimated cost of the reports
with the broker by making the check payable directly to the broker, called
advance costs. The broker then pays the charges from the deposit when
billed by the reporting service. [See Form 107 §3.4]

6 Jue, supra
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Funds advanced by a client payable directly to a broker belong to the
client. The broker needs to place all advance deposits received in the broker’s
name in a trust account, whether they are advances for future costs or fees.”

The advance cost sheet authorizes the broker to disburse the client’s funds
from the trustaccount only as costs are incurred. When thelisting terminates,
the broker is to return all remaining trust funds to the client. The broker is
prohibited from using trust funds to offset any fees the client may owe them.

The broker is also required to give the client a statement of accounting at least
every calendar quarter for all funds held in the trust. However, increasing the
frequency by mailing a copy of the client’s trust account ledger each month
creates a better business relationship.

A final accounting needs to be made when the listing agreement expires.
Again, if any funds remain in trust, they are to be returned to the client with
this accounting.®

The statement of account for the trust funds needs to include the following
information:

+ the amount of the deposit toward advance costs;

« the amount of each disbursement of funds from the trust account;

+ an itemized description of the cost obligation paid on each
disbursement;

+ the current remaining balance of the advance cost deposit; and
+ an attached copy of any advertisements paid for from the advance
cost deposit.

Lastly, the broker needs to keep all accounting records for at least three years
and make them available to the Department of Real Estate (DRE) on request.?

A broker who fails to place advance deposits payable to the broker in the trust
account, or who later fails to deliver proper trust account statements to the
client, is presumed to be guilty of embezzlement.”

7 Calif. Business and Professions Code §10146

8 Bus&PC§10146

9 Bus&PC§10148

10 Burch v. Argus Properties, Inc. (1979) 92 CA3d 128; Bus & P C §10146

An advance cost sheet is used by an owner'’s agent to estimate the cost of
third-party investigative reports frequently demanded by prospective
buyers and their agents who seek out additional information on the
property — a request that marks the commencement of negotiations by
a prospective buyer. The reports help put a face on the property so it can
be better evaluated by prospective buyers and more quickly sold.

Advance
costs as trust
funds

advance costs
Funds deposited with
a broker to cover
out-of-pocket costs
incurred on behalf of
the depositor while
performing brokerage
services.

Statement of
account

L
A< Trust accounts

Chapter 13
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Chapter 13
Key Terms

Property disclosures made through third-party reports also reduce:

+ the owner’s exposure to liability under their duty to fully disclose
their knowledge of the property’s condition; and

+ the owner's agent’s exposure to liability under their duty to
personally inspect, observe and report their findings to buyers
about a property’s condition.

An owner's reaction to their agent’s request for the owner to participate
in an advantageous marketing plan by incurring the costs of property
reports up front offers the agent insight into the owner’s motivation for
selling the property. A negative response to making property disclosures
at the earliest opportunity is an indicator of the level of future
cooperation in marketing, contracting to sell and closing an escrow the
agent may expect to encounter from the owner.

Business cycles in real estate sales also influence a broker’s desire to
request authorization to obtain property reports. During periods of
rising prices, disclosures occur less frequently as owners are impatient
and driven to sell, while buyers are more anxious and permissive. Both
owners and buyers drop their guard in a deliberate effort to meet their
objectives. Agents, however, may not be caught off guard.

Conversely, during periods of decreased sales volume with buyers more
selective and buyer’s agents more protective of their clients, the owner
is more likely to step forward to fund the cost of reports to “sell” the

property.

An owner can choose when and how to pay for the cost of the reports:
eitherdirectly to the vendors, or to theiragent for delivery to the vendors.
A check given to the owner’s agent constitutes trust funds, requiring an
entry in the trust fund ledger maintained by the owner’s agent’s broker.
Alternatively, the owner may deposit the estimated cost of the reports
with the broker directly by making the check payable to the broker,
called advance costs.

As an economic inducement, the broker, through their agent, may
offer to offset the fee earned on a sale by the amount of the cost of the
reports. The broker is not to agree to pay the cost of any corrective work
undertaken on the owner's property, unless to settle a dispute over
disclosures which expose the broker to liability.

advance costs Pg- 125
advance cost sheet Pg. 115
marketing package Pg. 116
trust funds Pg. 124

Quiz 3 Covering Chapters 12-18 is located on page 580.




Chapter 14: “For Sale” sign regulations

“For Sale” sign
regulations

After reading this chapter, you will be able to:

+ properly display a “For Sale” sign on a property on behalf of the
seller to advertise the property for sale;

+ understand when permission is needed to advertise a property
with a “For Sale” sign in a common interest development (CID);
and

+ abide by the regulations concerning the placement of a “For Sale”
sign on a private or public right-of-way or on a mobilehome.

covenants, conditions and restraint on alienation

restrictions (CC&Rs)

Consider the owner of a residential unit in a common interest development
(CID) who wants to sell their property. The owner and their agent place a “For
Sale” sign on the interior side of the window of their unit where it can be seen
by others.

A neighbor in the project complains about the sign to the homeowners’
association (HOA) which manages the project. In response, the HOA makes a
demand on the owner to remove the sign, claiming the sign is a violation of
the conditions, covenants and restrictions (CC&Rs) controlling conduct
in the project.

May the owner and their agent place a “For Sale” sign in the window of their
unit when the display is in violation of restrictions in the HOA’s CC&Rs?
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Reasonably
located on-
site signs

Yes! Owners of real estate and their brokers have the right to display “For
Sale” signs of reasonable dimension and design on their property. Also, they
may display for sale signs on property owned by others if they have their
consent, despite title restrictions in the CC&Rs.!

“For Sale” signs displayed by the owner or their agents on the property being
sold, or on another private property with that owner’s consent may contain:

+ advertising stating the property is for sale, lease or exchange;
+ directions to the property;

+ the owner's or agent’s name; and

+ the owner's or agent’s address and telephone number.

However, the sign or location of a “For Sale” sign may not adversely affect
public safety or impede the safe flow of vehicular traffic.

Also unenforceable are any attempts by local governmental ordinance
to bar or unreasonably restrict the placement of a real estate “For Sale”
sign on the property for sale, or private property owned by others who have
consented to the placement of a directional “For Sale” sign on their property.

“For Sale” signs may be reasonably located in plain view for the public to
observe.

In a CID, the boundaries of a unit owned as the separate interest of a member
of the CID are the walls, windows, floors and ceilings. If the CC&Rs of the
CID do not state otherwise, the interior surface of the perimeter walls,
floors, ceilings, windows, doors, outlets and airspace located within a unit
are considered the owner's separate interest. All other portions of the walls,
floors, ceilings and real estate are part of the common area maintained and
managed by the HOA.5

Thus, the owner is entitled to display a “For Sale” sign on the interior side
of the window of their condominium unit. The interior side of the window
belongs to the owner. Thus, placing the sign in the window is reasonable.®

However, if the owner seeks to display the sign on the ground area
surrounding their unit, the owner needs to obtain the permission of the
HOA. Here, the ground area is part of the common area owned by others,
specifically, the undivided ownership interest held by all the owners of units
in the CID.

A copy of a HOA’s governing documents and CC&Rs controlling the
dimensions and design of “For Sale” signs are available from the HOA. [See
RPI Form 309]

Calif. Civil Code §712
CC&§713

CCs&713
CC8§712,713

CC §4185(b)

CC 84710

CC&712

N ou s w N e



Chapter 14: “For Sale” sign regulations

Now consider a city which prohibits the display of all “For Sale” signs. It
is enacted with the purpose to stop perceived white-flight from a racially
integrated city.

A seller and their agent claim the ban is an unconstitutional interference
with the sale and transfer of real estate, called a restraint on alienation,
and violates the owner's freedom of speech.

The city claims the sign prohibition is constitutional since it does not prohibit
other waysin which to advertise property for sale, only those advertisements
located on the property.

Is the city ordinance a reasonable restriction on the display of “For Sale”
signs?

No! Prohibiting the display of “For Sale” signs is a violation of the First
Amendment freedom of speech right. Other methods of advertising real
estate for sale are less effective and the ordinance prohibits the free flow of
truthful commercial information.®

Further, cities and counties may not prohibit the placement of “For Sale”
signs on private property, whether it is the property sold or property owned
by others who consent to a directional sign being placed on their property.
However, government agencies may determine the location, shape and
dimensions of “For Sale” signs to ensure the signs do not affect public safety,
including traffic safety.?

Cities and counties restrict the display of “For Sale” signs on private property
through ordinances, nuisance laws or building requirements. Restrictions
may vary between residential and industrial zones, and among cities. Copies
of “For Sale” sign ordinances controlling their use on private property are
available through the city and county planning departments.

The display or placement of a “For Sale” sign on a private or public right-of-
way, such as roadways, may be limited or requlated by local government
agencies.*

Further, a directional sign advertising real estate for sale, lease or exchange
that is located on property other than the property advertised for sale and
visible from a highway which issubject tothe federal Highway Beautification
Actrequires a special permit be obtained from the Director of Transportation
of the State of California before the sign may be erected.™

Consider an agent who, on behalf of a seller of real estate, advertises the
seller’s property by placing a directional “For Sale” sign on a neighbor’s
property without first obtaining the neighbor’s permission.

8 Linmark Associates, Inc. v. Township of Willingboro (1977) 431 US 85
9 CCs713

10 CC§713

11 Calif. Business and Professions Code §§5200 et seq.
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Mobilehome
regulations

The neighbor discovers the “For Sale” sign on their property and removes
it. However, the seller’s agent continues to replace the sign on weekends
without permission from the neighbor.

Does the neighbor have recourse against the agent?

Yes! Placing a sign on private property without the property owner’s
permission is a misdemeanor public nuisance. Preventing a public
nuisanceistheresponsibility of local government authorities on a complaint
from the owner who does not consent to the placement of directional signs.*

Further, when a property owner or a real estate agent places a “For Sale” or a
directional sign on public property without permission, such as on a sidewalk
right-of-way or at the curbside, the placement is also a misdemeanor public
nuisance.”

Cities and counties often refuse or severely limit the granting of permission
for placement of “For Sale” signs on public property, such as street corners,
choosing to strictly enforce the penalties allowed by the California Penal
Code.™

When government agencies allow “For Sale” signs, they are usually by a
special permit and with the payment of use fees. Further, they are typically
only allowed for the sale of parcels in a subdivider's development.

A mobilehome owner may place a “For Sale” sign:

+ in the window of their mobilehome; or

« outside the mobilehome facing the street.

Signs posted outside of the mobilehome can be of an H-frame or A-frame
design and need to face the street. However, they cannot extend into the
street.’s

Signs in mobilehome parks may:

« beupto 24 inches wide and 36 inches high; and

« contain the name, address and telephone number of the mobilehome
owner or the owner's agent.*®

The right to display mobilehome “For Sale” signs extends to:

« brokers;
+ joint tenants;
* heirs; or

« representativesofamobilehomeowner'sestate whoacquire ownership
of a mobilehome on the owner's death.

12 Calif. Penal Code §§556.1, 556.3
13 Pen C§556
14 Pen C§556
15 CC§798.70
16 CC§798.70



Chapter 14: “For Sale” sign regulations 131

Also, mobilehome owners and their agents may display an “Open House”
sign in the same locations as “For Sale” signs, if the mobilehome park does
not prohibit “Open House” signs.

Tubes or holders for leaflets with information on the mobilehome being
advertised maybeattached toeitherthe “For Sale”sign or to the mobilehome.*”

17 CC§798.70

Owners of real estate and their brokers have the right to display “For Chapter 14
Sale” signs of reasonable dimension and design on their property or on
property owned by others if they have their consent. Summary

“For Sale” signs may contain:

+ advertising stating the property is for sale, lease or exchange;
+ directions to the property;
+ the owner's or agent’s name; and

+ the owner's or agent’s address and telephone number.

However, the sign or location of a “For Sale” sign may not adversely
affect public safety or impede the safe flow of vehicular traffic.

Any attempts by local governmental ordinance to bar or unreasonably
restrict the placement of a real estate “For Sale” sign on the property
for sale, or private property owned by others who have consented to
the placement of a directional “For Sale” sign on their property, are
unenforceable.

An owner of a separate interest in a common interest development
(CID) is entitled to display a “For Sale” sign on the interior side of the
window of their condominium unit. However, if the owner seeks to
display the sign on the ground area surrounding their unit, the owner
needs to obtain the permission of the homeowners’ association (HOA).

Government agencies may determine the location, shape and
dimensions of “For Sale” signs to ensure the signs do not affect public
safety, including traffic safety. Cities and counties restrict the display of
“For Sale” signs on private property through ordinances, nuisance laws
or building requirements.
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Chapter 14
Key Terms

When a property owner or a real estate agent places a “For Sale” or a
directional sign on public or private property without permission, the
placement is a misdemeanor public nuisance.

A mobilehome owner may place a “For Sale” sign:
+ in the window of their mobilehome; or

« outside the mobilehome facing the street.

Signs posted outside of the mobilehome can be of an H-frame or A-frame
design and need to face the street. However, they cannot extend into the
street.

covenants, conditions and restrictions (CC&RS) ....cccccecnnnee Pg. 127
restraint on alienation Pg. 129

Quiz 3 Covering Chapters 12-18 is located on page 580.
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After reading this chapter, you will be able to:

+ appreciate the need for a buyer's broker to enter into a written
employment agreement with their buyer; and

+ advise a buyer on the benefits of entering into an exclusive right-
to-buy listing agreement with a broker.

agency relationship real estate-owned (REO)
bilateral employment property

agreement safety clause

exclusive right-to-buy unilateral employment
listing agreement agreement

Most brokers realize a signed buyer’s listing agreement produces the
maximum financial return for the effort, money and talent an agent invests
when representing an individual interested in buying property.

Real estate services have great value to members of the public. This is evident
by the fact that nearly all buyers and seller use an agent to assist them to
meet their real estate objective. Often, members of the public are allowed to
exploit the time and talent of agents without payment. Prospective buyers
learn what they need to know about MLS properties, and fail to return when
they decide to buy.

So, when you counsel a potential buyer before giving advice or commencing
efforts to locate qualifying properties, ask the buyer to enter into a written
commitment retaining you to work with them as their exclusive agent. In
exchange, you agree to diligently engage yourself to the best of your abilities
to do what is necessary to meet their objectives.
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The exclusive
right-to-buy

exclusive right-
to-buy listing
agreement

A written employment
agreement by a broker
and a prospective
buyer of real estate
employing and
entitling the broker to
a fee when property

is purchased during
thelisting period. [See
RPI Form 103]

The fee-
payment
bargain
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An exclusiveright-to-buy listing agreement is used by brokers and their
agents to prepare and submit to prospective buyers their offer to render
services on their behalf as the buyer's real estate agent. Under it, a broker is
employed to locate property sought by the buyer in exchange for the buyer’s
assurance to pay a fee when the buyer acquires the type of property they
seek. [See Form 103 accompanying Chapter 16]

A buyer who refuses to enter into a written listing agreement with a broker
and their agent demonstrates a clear intention the buyer does not want them
as their representative. What this unlisted buyer likely wants is an agent
to act as a locator or finder of properties, providing valuable information
without any obligation to compensate them for the assistance. Possibly, the
buyer has not yet committed themselves to buy a property; “just looking,
thank you very much.”

Without the buyer's written promise to pay a fee, a broker is entitled to
nothing when the buyer “goes around” and acquires property on which the
broker provided them with information.

Without the buyer’s written promise, no fee has been earned which is
collectable from anyone, unless the broker arranged a fee-sharing agreement
with the seller's broker documenting the buyer as their client, a condition
which presents other risks. [See RPI Form 105]

More importantly, it is unreasonable for a buyer’s broker to expect to receive
a fee, no matter who is expected to pay it, for working with a buyer who
acquires property located and presented by the broker, unless;

+ the buyer has signed some writing which contains a fee provision
relating to the property;* or

+ the seller’s broker has agreed in writing (or orally) to share their fee
with the buyer’s broker regarding the identified buyer.?

Various working relationships and compensation arrangements may be
struck between a prospective buyer and their agent.

Writings, by their nature, are intended by all who enter into them to be
enforced. This includes a signed buyer's listing calling for payment of a fee
when the buyer’s objective of acquiring property is met.

Editor's note — Allassurances of abroker fee on a real estate transaction are
required by contract law (Statute of Frauds) to be in writing and signed by
the person who agreed a fee will be paid, regardless of whether the fee will
be paid by that person or by another party to the transaction.?

1 Phillippe v. Shapell Industries, Inc. (1987) 43 C3d 1247
2 Jenkins v. Locke-Paddon Co. (1916) 30 CA 52; Lusi v. Chase (1959) 169 C2d 83
3 Phillippe, supra
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The following situations demonstrate the various likelihoods of collecting a
fee for assisting a buyer:

1. No listing exists. Neither the seller nor the buyer has formally
employed a broker. Usually, the seller acting without a broker is an
experienced real estate investor, subdivider, land speculator, real real estate-owned
estate-owned property (REO) lender or other well-seasoned owner property (REO)

capable of negotiating a real estate transaction without representation. Property acquired by
a mortgage holder

through foreclosure.
The buyer refusing representation is also usually experienced at

handling their own transactions. Often, the buyer is inexperienced in
real estate transactions but believes they possess the business acumen
needed to handle the real estate negotiations on their own. Thus, the
principalsfeel they donotneed a broker torepresentthem and negotiate
the sale or purchase of properties. What they need is someone or some
medium to bring them together as a match.

2. A “one-shot” seller’s listing exists. A buyer is willing to make an
offer through an agent who located an unlisted property (and other
properties) at the buyer’'srequest and broughtit to the buyer’s attention.
[See RPI Form 103-1]

The agent fails to have the buyer enter into an exclusive right-to-buy
Iisting. Before preparing and submitting an offer from the buyer, the
agent solicits the seller for and obtains a “one-shot” right-to-sell listing
containing a promise to pay a fee. On getting the listing, the agent
prepares and submits an offer from the buyer.

This brokerage situation typically includes the use of a purchase
agreement form that does not include a fee provision in the body of
the agreement signed by the buyer requiring someone to pay a fee if
the buyer eventually acquires the property.

The agent wasimproperly trained to get a listing from an unrepresented
seller before submitting an offer. Note: this scenario is a dual agency
situation which requires disclosure under rules of agency law.

3. Customer turned client. An agent employed by a broker in an office
with numerous listed properties is contacted by a prospective buyer.
The buyer is exposed to all the relevant “in-house” listings, none of
which are of immediate interest to the buyer. Having exhausted
the in-house inventory of property for sale by clients, the agent may
choose to see the buyer off. Or, the agent might better consider making
arrangements with the buyer to locate qualifying properties listed by
other brokers and unlisted properties (For Sale By Owners (FSBOs)),
and present them to the buyer.

Ifthebuyeragrees, the agentistolocate qualifying properties, the agent
needs to first ask for and obtain a signed buyer's listing agreement. If
the agent is to be assured payment of a fee when the buyer acquires
property, the buyer needs to enter into a buyer’s listing agreement. If
the buyer refuses to do so, the agent might still proceed to assist the
buyer to locate property but does so at the peril of not receiving a fee.
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Converting a
prospect into
a client

On failing to obtain a signed listing, the buyer’s agent’s next best step
is to enter into a fee-sharing arrangement with the listing office for the
property, specifically identifying (registering) the prospective buyer.
This way the time, effort and talent of the buyer’s agent are protected
by the seller’s broker in the event the buyer “goes around” the agent to
acquire the property. [See RPI Form 105]

When the agent’s unlisted buyer does makes an offer prepared by the
agent, the purchase agreement form used is to include a fee provision
in the purchase agreement entered into by the buyer setting out who
is to pay the fee — most likely the seller - and what amount the buyer’s
broker is to receive.

4. A buyer’s listing agreement exists. The agent’s broker is employed
by the buyer in a signed exclusive right-to-buy listing agreement
to represent the buyer by locating and negotiating the purchase of
suitable property of the type sought by the buyer.

A seller of suitable property may or may not have signed a seller’s
listing agreement with another broker. Either way, the buyer's broker
controls the amount and destiny of their fee to be paid when their
buyer buys.

Consider a brokerage office that has been marketing its inventory of listed
properties. The office is contacted by a buyer who is interested in the type of
properties they offer for sale. The properties were listed by several different
agents in the office, each called the listing agent — seller's agent — when
referring to the property they listed. The broker’s agent in contact with the
buyer is referred to as the selling agent — buyer's agent — by the other
agents in the office. The selling agent loosely refers to the unlisted buyer as
their “client.”

Editor’s note — Even though the agent who will provide the prospective
buyer with information on “in-house listings” is called the “selling agent,”
neither the agent nor the broker have yet conducted themselves in a
manner which raises the legal stature of their relationship with the buyer
to that of the buyer’s agent. They have not yet shown the buyer properties
other than those they have listed in-house.

The buyer is given information on various properties listed by the office.
None of the properties attract the buyer's interest. In the process of reviewing
data on listed properties with the buyer, the agent has developed a good
understanding of the type, price range, price-to-earnings ratios and location
desired for property sought by the buyer. Also, the agent has determined the
prospective buyer is financially capable of acquiring property and has not
yet employed a broker to do so.
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The agent, having made a diligent effort to provide information and locate
buyers for property sellers have listed with their broker, now has to choose
between:

+ soliciting and establishing a continuing working relationship with
the buyer as a buyer’s agent to locate qualifying properties and assist
with the investigation as to whether other property meets the buyer's
acquisition standards; or

+ restricting their brokerage activities to contacting the prospective buyer
only when property which fits the parameters of their investment
objectives is listed with the agent’s broker.

The broker and agent opt to enter into an agency relationship with the
buyer. When entering into an exclusive right-to-buy agreement, they
undertake the task to diligently locate, gather and disclose information and
data for available properties on the buyer’s behalf.

The buyer, who has until now been treated as a customer, is now asked to
enter into a buyer’s listing agreement and become a client. As a client, the
buyer authorizes the agent to act on their behalf to locate and look into
properties known to be on the market but unlisted or listed with other
brokers. The buyer agrees.

The agent now explains the broker needs written authorization employing
them as the buyer’s agent since they will contact sellers’ brokers and sellers
on the buyer’s behalf. Again, the buyer agrees.

An exclusive right-to-buy listing agreement is prepared by the agent and
signed by the buyer. Thus, the buyer becomes a client entitled to the agent’s
utmost care and diligence in the locating and analyzing of all suitable
properties available for purchase. Here, the agenthas converted a prospective
buyer:

« from a customer who contacted the office inquiring about property
they had listed; and

+ into a client on whose behalf the entire office of agents may act (under
their broker) as the buyer’s agent.

The office is now assured payment of a fee when the buyer acquires property
during the listing period or the listing’s safety clause period, whether
the property purchased is located by agents in the office or by anyone else
(including the buyer).

Special agency duties are owed to a buyer when a broker and their agents
undertake to locate property on the buyer’s behalf. The duty to the buyer first
arises when the broker:

+ enters into an exclusive right-to-buy agreement with the buyer; or

+ presents property information to an unlisted buyer who they have
agreed to assist by locating qualifying properties suitable to the buyer.
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safety clause
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and 110 §3.1(d)]
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When representing a buyer under a written exclusive right-to-buy
employment agreement, the broker (and their agents) has entered into a
bilateral employment agreement. Such an employment obligates the
broker, through their agents, to exercise due diligence by way of a constant
and continuing search to locate qualifying properties, while keeping the
buyer informed of their progress.

Without an exclusive right-to-buy listing, the brokerage duties which exist
to locate properties for a buyer are best-effort obligations created by an oral
(or written) open listing, called a unilateral employment agreement. A
best-effort obligation requires no affirmative action (diligence) on the part of
the broker's office to locate property.

However, under a buyer’slisting, be it a written exclusive or oral open, the act
of delivering property information to the buyer they are assisting obligates
the broker and agents to use due diligence in their efforts to:

« gather readily available data on the property under review;

+ assist in the analysis and consequences of the property data gathered;
and

« advise the buyer regarding the property and any proposed transaction
in a conscientious effort to act honestly, and to care for and protect the
buyer's best interests.

When acting as the buyer’s agent regarding the acquisition of a particular
property, due diligence includes:

+ disclosing facts about the integrity of the property; and

+ recommending investigative activity which the agent knows might
influence the buyer's conduct in negotiations.

Without an exclusive employment with a buyer on whose behalf the agentis
locating properties, the agent is reduced to a mere “locator” or “finder.” Worse,
the buyer’s agent is burdened with affirmative agency duties of utmost care
and protection owed their buyer when reviewing properties listed with
other brokers even if they are not acting under a written exclusive right-to-
buy listing agreement with that buyer.

An exclusive right-to-buy agreement contains the same operative provisions
found in exclusive right-to-sell agreements. [See Form 103 accompanying
Chapter 16]

In exchange for the broker's promise to use due diligence while rendering
services to comply with their end of the employment bargain, the buyer
promises in the exclusive right-to-buy listing agreement to pay the broker a
specific fee.

Fees are either a fixed dollar amount or a percentage of the price paid, but
may be set as an hourly rate. Fixed and percentage fees are contingent fees.
They are earned when the buyer enters into a binding purchase agreement
during the (buyer’s) listing period to acquire the type of property described in
the buyer's listing.
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However, buyers, like sellers, often do not enter into a purchase agreement
during the period of employment. Thus, on expiration of the listing, the
buyer’s broker has not earned a fee. An event triggering payment of the
promised fee has not yet occurred.

The fee provisions in a buyer’s listing agreement include a safety clause
which provides added protection against a lost fee for services rendered in
regard to specific properties during the listing period. [See Form 103-1 §5.1(c)]

Under the safety clause, the buyer’s broker is entitled to collect a fee within
an agreed-to period after the expiration of the buyer’s listing if:

+ information specific to the property was provided to the buyer by the
buyer’s agent during the listing period;

« on expiration of the buyer’s listing, the buyer is handed an itemized
list which identifies those properties the buyer’s agent brought to the
buyer’s attention needed to perfect the broker’s right to a fee [See RPI
Form 123];

+ the buyer entered into negotiations with the owner of a registered
property; and

+ the safety-period negotiations ultimately resulted in the buyer
acquiring an interest in the property.

The buyer under a listing agreement promises to pay a full broker fee on the
acquisition of property. However, in practice the buyer will nearly always
close the purchase without directly paying 