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Chapter1: California real estate law 1

Chapter

1

California real estate
law

After reading this chapter, you will be able to: Learning
« understand the origins of California real estate law; Ob'ectives
+ distinguish which branches of law are responsible for which legal )
activities;

+ understand the nature and extent of federal and state law
controlling California real estate; and

+ identify the constitutional protections in place if the government
abuses its power.

administrative agencies federalism Key Terms
civil law interstate commerce

common law inverse condemnation

due process judicial branch

eminent domain legislative branch

equal protection police power

executive branch

Historically, California real estate law has been influenced by two key The Engllsh
sources of human conduct:

and Spanish
influence

+ the English legal system, or common law; and
+ the Spanish legal system, or civil law.
The common law of England has been the predominant influence on

California real estate law. This legal framework was officially adopted by
California soon after obtaining statehood in 1850.!

1 Calif. Civil Code §22.2
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common law

An English legal
system in which
disputes are decided
on a case-by-case
basis before a judge
applying codes and
prior cases.

civil law

A Spanish legal system
in which an elaborate
system of statutes
address permissible
conduct of the people
in advance of disputes.

The role
of the U.S.
Constitution

federalism

A form of government
in which individual
states share powers
with a national or
central government.

Separated
powers

legislative branch
The branch of
government which
enacts the codes

and statutes which
regulate most aspects
of real estate interests.

Under the common law, legal disputes are decided on a case-by-case basis
before a judge. Even today, the common law is often called “judge-made”
law. When similar legal disputes arise, the judges refer back to the logic of
earlier decisions to decide current cases. The reliance on an earlier decision
to decide a current case is called stare decisis. The earlier case relied on is
called precedent.

Similarly, the civil law of Spain had a significant impact on California real
estate law. Civil law establishes statutes to settle legal disputes in advance,
rather than on a case-by-case basis.

These legal traditions continue to exist today in the form of:

+ statutes, reqgulations and ordinances; and

+ case law. [See Chapter 2]

The United States Constitution (U.S. Constitution) is the supreme law of the
United States.?

All powers which the state and federal governments possess are derived from
the U.S. Constitution.

The U.S. Constitution lists and explains the powers of the federal government.
All other powersnot given to the federal government rest with the individual
states or with the people:

The form of government in which individual states share powers with a
national or central government is called federalism.

Under federalism, the individual states remain independent (sovereign)
to regulate any matters within their own borders which are not already
controlled by the federal government.

Each state hasits own constitution to regulate state matters remaining under
their control. A state may provide more constitutional protection than the
federal government if it chooses, but it may not provide less.

Both the federal and state governments created under the U.S. Constitution
are separated into three branches:

+ thelegislative;*
* the executive; and
+ thejudicial.®

The state and federal legislatures enact the codes and statutes which requlate
most aspects of real estate interests.

United States Constitution, Article VI, clause 2
U.S. Const., Amend. X

U.S. Const., Art. I

U.S. Const., Art. IT

U.S. Const., Art. I11

o A W N



Chapter 1: California real estate law

The executive polices the law and establishes regulations to carry out the
administration of government as established by the legislature.

The judiciary settles disputes and issues case opinions regarding the
application of the law and regulations.

No branch may exercise a power given to another branch. However, as will
be later illustrated, all three branches of the government actually make law.

The federal and California legislaturesand local governments may only enact
laws if they have been given the power to do so by the U.S. Constitution or
the California Constitution.’

The authority of the California legislature to enact laws regulating real estate
activities comes from three main constitutional powers:

« the police power;

« the power of eminent domain; and

+ the power to tax.

The U.S. Constitution confers on California the right to enact laws to protect
public health, safety and welfare.?

The California Constitution confers an equal power tolocal citiesand counties
to likewise protect the public good.°

This power to protect the public well-being is called police power. Police
power is the source of the state or local government’s authority to act.

Police power is the basis for laws governing such things as highway
construction and maintenance, rent control, zoning and traffic.*

A statute or ordinance passed under the government’s constitutional police
power and affecting real estate-related activity is valid as long as the law:

+ isfair and reasonable;

+ addresses a legitimate state interest;

+ does not unreasonably burden the flow of interstate commerce; and

+ does not conflict with related federal law.

The second key power of the state to regulate real estate is the power of
eminent domain.’

Eminent domain is the right of the government to take private property
for public use. The process of using the power of eminent domain is called
condemnation.

7 U.S. Const, Art. I

8 U.S.Const, Amend. X

9 California Constitution, Article XI §7

10 Village of Euclid, Ohio v. Ambler Realty Co. (1926) 272 US 365
11 Calif. Const., Art. 1 §19

executive branch
The branch of
government which
polices the law

and establishes
regulations to carry
out the administration
of government as
established by the
legislature.

Authority to
legislate

judicial branch
The branch of
government which
settles disputes

and issues case
opinions regarding
the application of
the codes, cases and
regulations.

police power

The constitutional
source of the state or
local government’s
authority to act.

Eminent
domain

eminent domain
The right of the
government to take
private property for
public use on payment
to the owner of the
property’s fair market
value.

3
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Inverse
condemnation

inverse
condemnation

A government taking
of privately held real
estate interests which
does not constitute
eminent domain

and for which the
property owner seeks
compensation.

However, the government needs to pay the owner the fair market value of
the property taken.™

Examples of eminent domain include condemning property to provide
highways and roads, establish parks, construct flood control levees and
provide land for redevelopment.

Consider a local agency that adopts an ordinance requiring the dedication of
a portion of a parcel for construction of a road. The owner does not develop
the property. The local agency later takes the portion of the land by eminent
domain for the construction of the road, valuing the property at its current
undeveloped condition as the price they pay to the owner for the taking.

The owner seeks compensation based on the highest and best use valuation,
claiming the local agency by ordinance imposed dedication requirements
on the development of the property after the city determined a road through
the parcel was necessary.

Here, the fair market value is set as its value as an undeveloped portion of
a parcel of property since the agency intended the parcel was to contain a
road before the agency took the property by eminent domain proceedings
to construct the road. When a dedication requirement arises before the date
of probable inclusion, valuing the land in its current undeveloped state
applies; when the date of probable inclusion arises later, the land is valued at
its highest and best use.’

The government's exercise of police power may become a taking of an
owner's real estate by inverse condemnation if the government surpasses
their power of eminent domain.

For example, an owner demolishes their beachfront bungalow. The owner
intends to rebuild a better home and submits an application to the coastal
commission which has jurisdiction over the use of beachfront property.

A public beach is located nearby, but not directly adjacent to the owner’s real
estate.

The coastal commission grants the owner a permit to build, conditioned on
the owner granting to the public a frontage easement across their beachfront
property. The coastal commission claims its goal is to allow better public
viewing of the coastline.

The owner refuses to comply with the condition unless the coastal
commission pays for the easement. The coastal commission denies the
owner’s application and permit to build, claiming it is reasonably exercising
its police power.

Does the coastal commission have to pay for the easement across the owner’s
beachfront?

12 Loretto v.Teleprompter Manhattan CATV Corp. (1982) 458 US 419
13 City of Escondido v. Pacific Harmony Grove Development, LLC (2021) 68 CA5th 213
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Yes! The coastal commission has not merely restricted the owner’s use of
their land, it has required the owner to deed an interest away in the form of
a frontage easement.4

Conditioning a permit to build on the granting of an easement to the
public is a taking which requires reimbursement to the owner from the
governmental agency. The coastal commission did not show the easement
related to a legitimate state interest to constitute eminent domain. Instead,
the government agency’s action — in this case, demanding an easement as a
condition of administratively granting a permit — leads to the taking of real
estate and is inverse condemnation.

However, most California inverse condemnation cases filed by owners
fail. California courts do not want to burden local governments with the
obligation of paying for any diminution of property values which result
each time it regulates or downgrades the use of real estate.’s

State and local governments also regulate the crucial power to tax real
estate activities to generate revenue and fund state and local governmental
functions under their police power.

For example, a city passes an ordinance which imposes an inspection fee
on all landlords renting residential properties. The fee charged is based on a
flat rate per unit, not on current property values.

A landlord subject to the ordinance claims the ordinance is unenforceable
since the city must have voter approval before adopting an ordinance which
imposes a regulatory fee on property.

The city claims the ordinance is enforceable without voter approval since
the fee is imposed on a use of the property — renting — not on the mere
ownership of the property, which requires voter approval.

Here, the ordinance imposing the inspection fee on landlords based on a flat
rate per unit offered for rent is enforceable. Voter approval is only required
when fees and taxes are imposed on owners simply because they own real
estate. Fees and taxes imposed on the owner’s exercise of his uses and rights
which come with owning the property do not require voter approval.'?

The federal government’s authority to regulate real estate also comes from
the U.S. Constitution.

Like the state, the federal government has the power to tax and the power to
take private property for public use.’®

However, the federal government has no police power. In its place, the
federal government has a powerful clause to regulate areas of national
concern, called the commerce clause.

14 Nollan v. California Coastal Commission (1987) 483 US 825

15 First English Evangelical Lutheran Church of Glendale v. County of Los Angeles (1989) 210 CA3d 1353
16 Calif. Const., Art. XIII D §6

17 Apartment Association of Los Angeles v. City of Los Angeles (2001) 24 C4th 830

18 U.S. Const., Amend. XVI; Calif. Const., Art. 1 §19

The power to
tax

Federal
authority to
regulate

5
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interstate commerce
The flow of goods and
services between and
within states.

Federal and
state law
conflicts

The federal government has the right to regulate all commercial enterprises
which affect interstate commerce.

Originally, the clause was designed to combat attempts by local states to pass
protectionist laws under their police powers which would inhibit the flow of
goods between states — interstate commerce.*

Today, the clause also applies to local and intrastate activities which have
an indirect effect on the flow of goods, services and people from state to state.

For example, the federal government’s interest in the flow of commerce
between states outweighs a motel owner’s right to exclude specific classes of
patrons. The owner's exclusion interferes with the flow of commerce - which
includes the mobility of people.?

The federal government’s ability to regulate a purely local activity even
extends to local real estate brokers’ activities within their trade unions.

For example, a broker sues the local board of realtors for federal antitrust
violations, claiming the association fixes rates charged by its members for
their services.

The association ostracizes brokers who refuse to comply with the fee-setting
policies established by the association based on the maintenance of a
minimum acceptable level of income for its union members.

The association claims the federal government may not regulate their
activities as their services are purely local and have no effect on interstate
commerce.

Do the federal antitrust laws cover local brokerage activities?

Yes! The association'’s fee-setting of the charges for their members’ services
affects housing locally, which in turn affects the desire to live in the area,
which in turn affects the mobility of people in interstate commerce.>*

States have the sovereignty to regulate within their own borders. At the
same time, the federal government has the right to requlate local activities
affecting commerce.

What happens when federal and state law conflict? Consider the following
example.

An airport is established under the Federal Aviation Act of 1958. The airport
expands its number of late-night and early-morning flights. The residents
around the airport complain of the noise during late and early hours.

The city where the airport is located passes an ordinance restricting the
number of flights between 11 p.m.and 7 a.m.

19 Gibbons v.Ogden (1824) 22 US 1
20 Heart of Atlanta Motel, Inc. v. United States (1964) 379 US 241
21 McLain v. Real Estate Board of New Orleans, Inc. (1980) 444 US 232
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The airport objects, claiming it was established under the sole jurisdiction
of federal law and the Federal Aviation Act of 1958 set forth by the Federal
Aviation Administration (FAA) which has no restriction on flights between
11 p.m.and 7 a.m.

Does the federal law preempt (supersede) state law?

Yes! The goals of national flight service and the role of the FAA outweigh
local laws inhibiting flight times.>

A federal law will preempt state and local statutes and ordinances when:

« federal interests outweigh local interests;
+ thefederal law is so pervasive as to exclude inconsistent state law; and

- inconsistent treatment nationwide would result if state law controls.

Thus, it is possible for federal and state law to regulate the same real estate
activity.

For example, federal and state fair housing laws prohibiting discrimination
exist. Both the state and federal governments can regulate fair housing. The
state may provide more, but may not allow less, protection than the federal
law.>s

The U.S. Constitution gives owners guarantees when the federal or state
government attempts to abuse their powers.

Two key constitutional guarantees exist for real estate owners:

+ the due process clause; and

+ the equal protection clause.

Under the due process clause, the government needs to deal fairly with real
estate owners.

Even if the owner does not win their case, the courts oversee that the owner
is treated fairly by the government.

The due process clause covers both:

+ the content of laws, called substantive due process; and

+ how the government procedurally applies those laws, called
procedural due process.

For example, a city places a tax on parking lot owners to fund traffic services.

The parking lot owners feel the tax is excessive and an unfair burden on
their business. They claim the tax violates the due process clause of the U.S.
Constitution.

The city claims the parking lot tax is a reasonable exercise of its police power.

22 City of Burbank v. Lockheed Air Terminal, Inc. (1973) 411 US 624
23 CC 8§51

Constitutional
guarantees

due process

A constitutional
guarantee of fair
dealings between
the government and
property owners.
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Procedural
due process

Equal
protection

equal protection
A constitutional
guarantee that
similarly-situated
persons be treated
similarly under the
law.

Judicial
decisions

When the tax itself is unreasonably high and burdensome, it violates the due
process clause in the U.S. Constitution and is invalid.*

However, if the tax does not overly burden owners, the tax survives a
substantive due process attack.

Procedurally, an owner needs to be given notice of any government action
or law and an opportunity to be heard on the matter.>

For example, a city passes a zoning ordinance restricting the extent to which
a newsstand may block a city sidewalk. Additionally, the city delegates to
itself the authority to seize and close newsstands it feels violate the ordinance.

A newsstand owner's business is closed by the city government without
warning to the owner. The city claims it may do so since the ordinance exists.

Does the city’s seizure and closing of the owner’'s newsstand violate the
owner's due process rights?

Yes! The city did not provide the newsstand owner with a notice of the
violation or an opportunity to be heard before their business was closed.?

Equal protection laws provide for similarly-situated persons to be treated
similarly under the law.

For example, a subdivision’s covenants, conditions and restrictions
(CC&Rs) contain a restriction limiting sales to non-minorities only.

A minority couple seeks to purchase a home, but the CC&R restriction is
enforced by the association governing the subdivision.

Does the restriction violate the couple’s rights to equal protection under the
law?

Yes! Enforcement of the restriction unfairly separates buyers into arbitrary
and suspect classifications.?”

The preceding discussion addressed the legislative authority to enact laws.

In theory, only the legislative branch may enact laws and no branch of the
government may exercise the powers of another. However, the other two
branches of government (the executive and judicial) also create law.

Every time a judge interprets a statute or a prior case decision, a new
common law is created by the opinion produced in their decision. It is as if
the legislature introduced and passed an amendment into existing law, and
the governor signed the amendment into law.

24 City of Pittsburgh v. Alco Parking Corp. (1974) 417 US 369

25 Mullane v. Central Hanover Bank & Trust Co. (1950) 339 US 306
26 Kash Enterprises, Inc. v. City of Los Angeles (1977) 19 C3d 294
27 Shelley v. Kraemer (1948) 334 US 1
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For example, each time the Civil Rights Act is analyzed and applied to the
facts of a case before a judge, the opinion is written in light of prior case law
interpreting the Civil Rights Act.

As general real estate law becomes more specialized, the role of
administrative agencies becomes increasingly important.

Many administrative agencies are given the powers of all three branches of
the government: legislative, executive and judicial.

Consider a rent control board established by a local city council under rent
control ordinances.

The board is given authority to enact regulations to implement the rent
control ordinance. This enactment of requlations is a legislative activity.

The board is also given the power to hear disputes between tenants and
landlords, and dispense penalties for a landlord’s failure to comply with the
law. This is a judicial activity.

In this way, the administrative rent control board has the authority to enact
regulations (entailing legislative authority) and hear disputes and administer
penalties for noncompliance (entailing judicial authority).

A landlord may always challenge the board in court to determine whether
the board has overstepped its power.

The courts continue to give administrative agencies the necessary powers to
judge cases involving their own regulations. Thus, the courts are relieved of
processing and resolving these disputes.

The United States Constitution (U.S. Constitution) lists and explains the
powers of the federal government. All other powers not given to the
federal government rest with the individual states or with the people.
A state may provide more constitutional protection than the federal
government if it chooses, but it may not provide less.

Both the federal and state governments created under the U.S.
Constitution are separated into three branches:

+ thelegislative;
» the executive; and
+ thejudicial.

The state and federal legislatures enact the codes and statutes which
regulate most aspects of real estate interests. The executive polices
the law and establishes regulations to carry out the administration
of government as established by the legislature. The judiciary settles
disputes and issues case opinions regarding the application of the law
and regulations.

Administrative
agencies

administrative
agencies

A government entity
created by the state or
federal legislature and
local governing bodies
to oversee specialized
matters. Most have
legislative, executive
and judicial authority.

Chapter 1
Summary
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Chapter 1
Key Terms

The authority of the California legislature to enact laws regulating real
estate activities comes from three main constitutional powers:

+ the police power;

+ the power of eminent domain; and

+ the power to tax.

The federal government has the right to regulate all commercial
enterprises which affect interstate commerce.

A federal law will preempt state and local statutes and ordinances when:

+ the federal interests outweigh local interests;

+ thefederal law is so pervasive as to exclude inconsistent state law;
and

« inconsistent treatment nationwide would result if state law
controls.

The U.S. Constitution gives owners guarantees when the federal or state
government attempts to abuse their powers. Two key constitutional
guarantees exist for real estate owners:

+ the due process clause; and

+ the equal protection clause.
As general real estate law becomes more specialized, the role of
administrative agencies becomes increasingly important. Many

administrative agencies are given the powers of all three branches of
the government.

administrative agencies Pg-9
civil law Pg. 2
common law Pg. 2
due process Pg.7
eminent domain P9-3
equal protection Pg.8
executive branch Pg-3
federalism Pg. 2
interstate commerce Pg.6
inverse condemnation Pg-4
judicial branch Pg-3
legislative branch Pg. 2
police power Pg-3

Quiz 1 Covering Chapters 1-2 islocated on page 441.
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Understanding the
court system

After reading this chapter, you will be able to:

+ identify the different types of courts;

+ distinguish between the state and federal court systems;

+ learn which types of real estate claims fall under the jurisdiction
of each court; and

+ understand how to apply state and federal law to various real
estate claims.

appellate courts superior court system
choice-of-law clause Supreme Court
equitable remedies trial courts
jurisdiction venue

small claims

Two separate and mutually exclusive court systems hear disputes arising in
California: the state courts and the federal courts.

Whether a legal dispute belongs in the state or federal court system depends
on which court has jurisdiction. Jurisdiction is the power of a court to hear
a case and rule on a legal matter granted by the state or federal constitution,
the state legislature or Congress.

Two types of jurisdiction exist within each court system:

+ jurisdiction over the subject matter of the lawsuit, such as the
ownership of real estate; and

*+ jurisdiction over the persons in the lawsuit, such as a buyer and seller.

Chapter

Learning
Objectives

Key Terms

Federal and
state

jurisdiction

The power of a court to
hear a dispute and rule
on a legal issue.
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State court
jurisdiction

trial courts

Courts which hear
and decide the facts of
a case and apply the
proper rules of law to
resolve the dispute.

superior court
system

California’s trial court
system.

appellate courts
Courts which review
trial court decisions

to determine whether
the proper rules of law
were correctly applied.

Supreme Court

The final court for
appeals in both the
state and federal court
systems.

small claims

An informal court
proceeding for disputes
over amounts of $5,000
or less, or $10,000 or
less for individuals.

equitable remedies
Non-money remedies
based on issues of
fairness.

Legal Aspects of Real Estate, Sixth Edition

The state of California has a three-tiered court system which includes:

* trial courts, called the superior court system,;
* appellate courts; and

« the California Supreme Court.!

California’s superior court system is comprised of county courts which hear
disputes arising in their respective counties. All legal disputes, both civil and
criminal, are first filed in a superior court unless jurisdiction has been given
by statute to a separately established court.

Within the superior court system, proceedings are classified depending on
the amount of money in dispute. Legal disputes involving:

+ more than $25,000 are classified as unlimited civil actions;
+ $25,000 or less are classified as limited civil actions; and

+ $10,000 or less brought by natural persons (or $5,000 or less by other
than a natural person) are allocated to the small claims division.3

For example, foreclosure of mechanic’s liens for dollar amounts less than
$25,000 may be brought as a limited civil action in superior court.

Additionally, limited civil actions may rescind or reform contracts, called
equitable remedies.’

An equitable remedy is a non-money remedy based on issues of fairness.
Specific performance of a purchase agreement and an injunction ordering a
nuisance to be stopped are examples of equitable remedies.

The small claims courts also have the authority to issue equitable remedies
including rescission, restitution, reformation and specific performance.t

Small claims courts are informal, barring the use of an attorney to represent
a party. The court’s rules are designed for quick resolutions of minor legal
disputes.

A superior court limited civil action may be filed in a small claims court if it
falls within the small claims jurisdiction. In this event, small claims court
rules govern.’

California Constitution, Article VI §4

Calif. Const., Art. VI §10

Calif. Code of Civil Procedure §5§86, 88, 116.220(a)
CCP §86(a)(6)

CCP §86(a)(3)

CCP §116.220

CCP §87

N owu s w N e
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Theproperlocationtohearalegal disputedependson venue, notjurisdiction.

Jurisdiction is concerned with which type of court is empowered to hear
the subject matter of a dispute, such as the superior court or the small claims
division within it, or whether the case will be heard in state or federal court.

In contrast, venue determines the physical location of the court which has
jurisdiction and the correct forum to hear the matter.?

For example, the proper venue for a suitinvolving real estate is in the county
where all or part of the real estate is located.’

For contracts, the appropriate venue is where the contract was entered into
or is to be performed, or where the defendant resides.*

Most promissory notes indicate where payment is to be made to establish
where the contract (the note) is to be performed.

The federal courts are constitutionally established courts of Ilimited
jurisdiction. Thus, the federal courts are strictly limited in the types of cases
they can hear and decide.”

Ontheotherhand,thestate courtsare considered courtsof generaljurisdiction
since they are not limited to certain types of controversies. Unless the person
suing can show their case belongs in federal court, it needs to be brought in
a state court.”

For the purposes of real estate law, a federal court has jurisdiction over two
types of cases:

« disputes involving questions of federal law; or
+ legal disputes between citizens of different states.

A federal law case is any case arising under the United States Constitution
(U.S. Consititution) or the laws or treaties of the United States, regardless of
the dollar amount of the lawsuit.’s

Thus, a suit under federal antitrust law, federal securities law or federal fair
housing law may be brought in federal court without regard for the amount
of monetary loss involved.

However, most suits involving federal law are permitted in state court.
The defendant may remove a federal law case to the federal courts if it was
originally brought in a state court, a process called removal.

The federal courts may refuse to hear a case otherwise properly heard in
federal court if a legitimate state interest isinvolved, such asin water rights.*

8 CCP §§392 et seq.

9 CCP5§392(a)(1)

10 CCP §395(a)

11 United States Constitution, Article III §2

12 Federal Rule of Civil Procedure 8(a)(1)

13 28 United States Code §1331

14 National Audubon Society v. Department of Water & Power of the City of Los Angeles (9th Cir. 1988) 858 F2d 1409

Venue in the
county of the
land

venue

The physical location
of the court which has
jurisdiction and the
correct forum to hear a
dispute.

Federal
jurisdiction of
limited use
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Interstate
citizens have
diversity

State/
federal court
strategies

Additionally, the federal court may require the person suing to exhaust their
state court rights before suing on federal court grounds.

In some cases, the federal courts have exclusive jurisdiction, such as in
admiralty, patentlaw or bankruptcy cases, which state courts may notdecide.

Some government agencies are granted the authority to create and enforce
federal regulations, such as the U.S. Food and Drug Administration (FDA)
and U.S. Environmental Protection Agency (EPA). After Congress passes a
law, these agencies create regulations designed to implement and enforce
the new law. The Federal Register publishes general notice of proposed
regulations and interested persons are given the right to challenge the
regulations.

An Administrative Law Judge (ALJ) hears the dispute. The ALJ is granted
authority by the Administrative Procedures Act (APA) to regulate the course
of the hearing, rule on offers of proof, receive relevant evidence, subpoena
witnesses and records and make or recommend legislation.?

Once a regulation is implemented, it is published in the Federal Register and
the Code of Federal Regulations (CER).

AlJsalso exist on the state level and hear disputes controlled by government
agencies, such as the California Department of Consumer Affairs, over matters
such as environmental protection or labor management relations.

Legal disputes between citizens of different states may also be brought in
federal court as long as the dollar value is $75,000 or more, excluding interest
and costs.?

These cases are called diversity of citizenship cases. Diversity of citizenship
also applies to suits involving disputes between citizens of the United States
and foreigners or foreign nations.*

A person filing an action in federal court based on diversity of citizenship
first needs to establish whether the court hasjurisdiction to hear the dispute.’

The theory behind a diversity of citizenship case is to prevent one person
from obtaining an unfair “home court advantage” in one state against a
person from another state.

When a federal court accepts a case between citizens of different states it
needs to decide which state law to apply. Ordinarily, the court applies the
state law where the federal court is located.

5 USC§553

5 USC§5556(c); 1305

28 USC §1332

28 USC §1332(a)

FRCP Rule 8 (a)(1)

Erie R. Co. v. Tompkins (1938) 304 US 64

OV A W N e
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However, the court also weighs the interests of each state on the result of the
case. The question of which state law applies occasionally determines the
success or failure of a case.

Consider an Arizona resident who decides to sell real estate they own in
Arizona.

The Arizona seller lists the property with a California broker who is not
licensed in Arizona. The seller signs the listing agreement at their residence
in Arizona.

The broker locates a buyer in California and prepares an offer to purchase
the property. The seller accepts the offer in Arizona and opens an escrow in
California.

The broker performs all their brokerage activities related to the transaction in
California. The broker does not cooperate with an Arizona broker.

Later, the buyer and seller mutually agree to cancel the transaction.

The broker demands their fee from the seller for producing a ready, willing
and able buyer.

The Arizona seller denies any brokerage fee is owed since the real estate is
located in Arizona and the broker does not hold an Arizona real estate broker
license and did not cooperate with an Arizona broker.

For the purpose of protecting its residents, Arizona law requires a broker to
have an Arizona license to enforce collection of a fee in Arizona courts. For
the same reason, California law requires a broker to have a California license
to enforce collection of a fee in California courts.

Where is the best place for the broker to sue the seller for their fee?

California! The broker is licensed in California and performed all their
brokerage activities in California. The broker's best chance to enforce
collection of the brokerage fee is in a California superior court.”

What legal maneuvers may the Arizona seller use to avoid paying the
brokerage fee based on subject matter jurisdiction of the federal courts?

Strategically, the Arizona seller wants the case removed to Arizona to increase
the broker's costs of bringing the suit.

However, it is unlikely for the case to be properly removed to Arizona since
California has a vested interest in the legal result. The broker and escrow are
controlled by legislation relating to their conduct, and the transaction was to
be performed (escrowed) in California.®

Thus, the seller needs to attempt to remove the case to federal court.

7 Cochran v. Ellsworth (1954) 126 CA2d 429
8 University Financing Consultants, Inc. v. Barouche (1983) 148 CA3d 1165

Legal
maneuvers
and choice of
law
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choice-of-law clause
A clause which sets the
state law applicable in
the event of a dispute.

Jurisdiction
over a
person’s fate

However, even if the seller is able to remove the case to federal court, it is not
advantageous for the seller since the federal court is located in California and
will likely apply California law, resulting in the broker receiving their fee.

The seller’s next step is to transfer the case from the federal district court in
California to a federal district court in Arizona based on venue.!

Naturally, the Arizona seller claims the Arizona federal district court is most
appropriate since:
+ theselleris a resident of Arizona;

+ the seller signed the listing agreement employing the broker in
Arizona; and

+ thereal estate islocated in Arizona.
On the contrary, the broker claims California is the proper forum since:
« the brokerage activities justifying payment of the fee occurred in
California;
+ the sale was escrowed in California; and

+ thebuyerisa Californian.

A federal court judge decides the correct forum to resolve the dispute.

However, one final issue remains no matter which court hears the dispute:
which state’s laws apply?

If the state law to be applied is not agreed to in the listing agreement, then
the state law applied is based on the state with the greater interest in the
result.

Brokers with interstate practices eliminate this uncertainty by inserting a
California choice-of-law clause in the listing agreement. With a choice-of-
law clause, the clients agree in advance which state’s law applies if a dispute
arises. For example, when a California broker enters into a listing agreement
calling for Arizona law to apply, the broker agrees the fee provisions in the
listing agreement are unenforceable. [See RPI Form 102 §4.9]

In addition to subject matter jurisdiction, a court must have jurisdiction over
the person being sued, called personal jurisdiction.:

For constitutional due process purposes, a person being sued in California
must have at least minimum contacts with the state.4

California has interpreted minimum contacts to include:

« residence in the state;

« alegal appearance to defend the legal action;s

28 USC §1404

Consul Limited v. Solide Enterprises, Inc. (gth Cir. 1986) 802 F2d 1143

CCP §410.10

International Shoe Co. v. State of Washington, Office of Unemployment Compensation and Placement (1945) 326 US 310

(€ N

RCA Corporation v. Superior Court of City and County of San Francisco (1975) 47 CA3d 1007
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+ doing business in the state;®
+ torts committed within the state;

+ torts committed outside the state which directly affect activities inside
the state;’

« contracts entered into, negotiated or to be performed in the state;®
« ownership or use of real estate within the state; or
+ availing oneself of the benefits of California laws.?

California’s personal jurisdiction law extends long enough to haul out-of-
state or out-of-country defendants into the state to defend themselves.

The out-of-state or out-of-county defendant needs to receive proper service
of process (notice of the lawsuit) to implement personal jurisdiction.®

Both the federal and the California courts have a three-tiered system: trial
courts, appellate courts and one Supreme Court.

As previously discussed, the principal trial court in California is the superior
court, with itsjurisdiction divided between limited and unlimited civil cases
as well as a small claims court division.

The main trial court in the federal system is called the district court.

Other trial courts exist in the federal system to hear claims in particular areas
of law, such as the:

+ United States Bankruptcy Court;

+ United States Tax Court; and

+ United States Claims Court.
The principal task of a trial court is to decide the facts of a case and apply the

proper rules of law to resolve the dispute. Ajudgmentis handed down asthe
judge’s decision in the case.

Thepersonlosing the dispute on thetrial courtlevel may appeal thejudgment
to the appellate court.

The appellate court has the authority to review whether the trial court:

« used the appropriate law to decide the case; and
+ properly applied the law.

Determining the facts of a case when the evidence is in dispute is the
exclusive domain of the trial court. Thus, the appellate court does not have
the authority to decide which facts to believe as long as some substantial
evidence exists to support the facts.

6 McGee v.International Life Insurance Company (1957) 355 US 220

7 Buckeye Boiler Company v. Superior Court of Los Angeles County (1969) 71 C2d 893

8 Beirut Universal Bank S.A.L. v. Superior Court for County of Los Angeles (1969) 268 CA2d 832
9 Quattrone v. Superior Court for County of Los Angeles (1975) 44 CA3d 296

10 CCP §8413.10 et seq.

Trial and
appellate
courts

17
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Supreme
Court
petitions over
errors

The appellate court selects which opinions are published to become the basis
of future trial court decisions.

The final court for appeals in both the state and federal court systems is the
Supreme Court of each.

With the exception of certain criminal law cases and procedural cases, the
Supreme Court's review of most appellate decisions is entirely discretionary.

The losing party before an appellate court may petition the Supreme Court
by asking the court to review the appellate court decision for its correctness.

The petition is accepted or rejected by the United States Supreme Court or
California Supreme Court.

If the case is accepted, the court is said to grant certiorari to review the case.

Only a small percentage of the cases appealed to the Supreme Courts are ever
accepted and heard.

As a result, the opinions of the appellate courts most often become the final
statement of the law on the case.

Supreme Court decisions are also published and become the highest
statement on the law, to be followed by all of the lower courts within their
jurisdictions.
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Two separate and mutually exclusive court systems hear disputes
arising in California: the state courts and the federal courts. Whether
a legal dispute belongs in the state or federal court system depends on
which court has jurisdiction.

Two types of jurisdiction exist within each court system:
* jurisdiction over the subject matter of the lawsuit, such as the
ownership of real estate; and
* jurisdiction over the persons in the lawsuit, such as a buyer and
seller.
The state of California has a three-tiered court system which includes:

+ trial courts, called the superior court system;

+ appellate courts; and

+ the California Supreme Court.
All legal disputes, both civil and criminal, are filed in superior court
unless jurisdiction has been given by statute to a separately established
court. Within the superior court system, proceedings are classified
depending on theamountof moneyin dispute. Legal disputesinvolving:

« more than $25,000 are classified as unlimited civil actions;

« $25,000 or less are classified as limited civil actions; and

+ $10,0000rless brought by natural persons (or $5,000 or less by other

than a natural person) are allocated to the small claims division.

The proper location to hear a legal dispute depends on venue, not
jurisdiction.

Unless the person suing can show their case belongs in federal court, it
needs to be brought in a state court.

For the purposes of real estate law, a federal court has jurisdiction over
two types of cases:

« disputes involving questions of federal law; or

+ legal disputes between citizens of different states.
When a federal court accepts a case between citizens of different states
it needs to decide which state law to apply. Ordinarily, the court applies

the state law where the federal court is located. However, the court also
weighs the interests of each state on the result of the case.

In addition to subject matter jurisdiction, a court needs to have
jurisdiction over the person being sued, called personal jurisdiction.

The main trial court in the federal system is called the district court.

Chapter 2
Summary

19
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Other trial courts exist in the federal system to hear claims in particular

areas of law, such as the:

« United States Bankruptcy Court;
* United States Tax Court; and
* United States Claims Court.

Chapter 2 appellate courts
P choice-of-law clause

Key Terms equitable remedies

jurisdiction

small claims
superior court system

Supreme Court

trial courts

venue
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Quiz 1 Covering Chapters 1-2 islocated on page 441.
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After reading this chapter, you will be able to:

+ distinguish between personal property and real estate;

+ comprehend the physical characteristics of real estate;

+ understand a property’s appurtenant and riparian rights; and

+ determine whether an item is a property fixture or trade fixture.

appropriation right personal property
appurtenant rights prescriptive right
commoninterestdevelopment profita prendre
(CID) real estate

fixture riparian right
lien

trade fixtures

For most situations, the term “property” means a physical or tangible thing.
However, property can be more broadly defined, focusing on the rights
which arise out of the object. Thus, property is referred to as a bundle of rights,
which for the purposes of this material is real estate.

Further, property is anything which may be owned. In turn, ownership is
the right to possess the property owned and use it to the exclusion of others.

The right to possess and use property includes the rights to:

* occupy;
+ sell or dispose;

1 Calif. Civil Code §654

Chapter
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real estate

Land and anything
permanently affixed or
appurtenant to it.

personal property
Moveable property not
classified as part of real
estate, such as trade
fixtures.

Cutting up
the real
estate

lien

Interests in real estate
which secure payment
or performance of a
debt or other monetary
obligation.

* encumber; or

+ lease.
Property is divided by types into two primary categories:

* real estate, also called real property or realty; and
» personal property, also called personalty.

Real estate is characterized as immowvable, whereas personal property is
movable.

Personal property is defined, by way of exclusion, as all property which is
not classified as real estate.

While the distinction between real estate and personal property seems
apparent at first glance, the difference is not always so clear.

Real estate may be physically cut up by severance of a part of the earth (i.e,,
removal of minerals). Title to real estate may also be cut up in terms of time,
providing sequential ownership.

For example, fee ownership may be conveyed to one person for life, and on
their death, transferred by the fee owner to another. Time sharing is another
example of the allocation of ownership by time, such as the exclusive right
to occupy a space for only three weeks during the year.

Title to real estate may also be fractionalized by concurrently vesting title
in the name of co-owners, such as tenants-in-common, who each hold an
undivided (fractional) ownership interest in the real estate.

Possession toreal estate may be cut out of the fee ownership and conveyed for
a period of time. For instance, the fee owner of real estate acting as a landlord
conveys possession of the property to a tenant under a lease agreement for
a fixed term, called a tenancy. When the tenancy expires or is terminated,
possession of the property reverts to the landlord. The landlord retains fee
title to the real estate at all times, subject to the lease.

Possession may also be cut up by creating divided interests in a property, as
opposed to undivided interests. For example, an owner may lease a portion
of their property to a tenant. The tenant, in turn, may sublease a portion of
their space to yet another person, known as a subtenant.

Other non-possessory interests in real estate may be created, such as liens.
Liens are interests in real estate which secure payment or performance of a
debt or other monetary obligation, such as a:

+ trust deed lien; or

+ local property tax lien.

1 CC§657
2 (CC88659,657
3 CC8§8658, 663
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On nonpayment of a lien amount, the lienholder may force the sale of the
real estate to pay off and satisfy the lien.

Thus, an owner's rights in a parcel of real estate extend beyond the mere
physical aspects of the land, airspace and improvements located within the
legally described boundaries of the property.

The physical components of real estate include: Real estate

- theland; components
+ anything affixed to the land;

+ anything appurtenant (incidental rights in adjoining property) to the
land; and

+ anything which cannot be removed from the land by law.4

Real estate includes buildings, fences, trees, watercourses and easements
within a parcel’s horizontal and vertical boundaries. Anything below the
surface, such as water and minerals, or above the surface in the air space,
such as crops and timber, is part of the real estate.

For example, the rental of a boat slip includes the water and the land below
it, both of which comprise the total of the rented real estate. Thus, landlord/
tenant law controls the rental of the slip.5

common interest
In the case of a condominium unit, the air space enclosed within the walls development (CID)
is the real estate. The structure itself, land and air space outside the unit are Sggggﬁiﬁ;ﬁggiﬁﬁfs
the property of the association or all the owners of the separate parcels of air family residences
space within the condominium project, creating what is called a common in a planned unit

interest development (CID).5 development.

A parcel of real estate is located by defining its legal description on thefaceof ~ The
the earth. Using the property’s legal description, a surveyor locates and sets .
the corners and horizontal boundaries of the parcel. boundaries Of

real estate

The legal, horizontal boundary description of real estate is documented in
numerous locations, such as:

+ deeds;

+ public records of the county where the parcel is located;

+ subdivision maps; and

+ government surveys relating to the property.
Real estate is three-dimensional and reaches perpendicular to the horizontal
boundary. In addition to the surface area between boundaries, the classic

definition of real estate consists of the soil below to the core of the earth as
well as the air space above to infinity.

4 CC§658
5 Smith v. Municipal Court (1988) 202 CA3d 685
6 CC8q125
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Land

All permanent structures, crops and timber within this inverse pyramid are
also a part of the parcel of real estate. The three-dimensional aspect of real
estate has its source in the English common law.

The first component of real estate is land. Land includes:
+ soil;
+ rocks;
« other materials of the earth; and

+ thereasonable airspace above the earth.?

The soil and solid materials, such as ores and minerals, are considered land
while they remain undisturbed as a part of the earth. For example, unmined
gold dormant in the earth is real estate.

However, when the gold ismined, it becomes personal property since itisno
longer embedded in the earth. The gold has been converted from something
immovable — part of the rock below the soil — to something movable.

Minerals in the soil are severable from the earth. Also, fee ownership to
the soil and minerals may be conveyed away from the ownership of the
remainder of the land.

When ownership of minerals in a parcel of land is transferred, the transfer
establishes two fee owners of the real estate located within the same legal
description — an owner of the surface rights and an owner of the mineral
rights beneath the surface.

These parties are not co-owners of the real estate, but individual owners of
separate vertically-located portions of the same real estate. Both fee owners
are entitled to reasonable use and access to their ownership interest in the
real estate.

For example, an owner sells and conveys the right to extract minerals to a
buyer. On conveyance, there now exists:

+ asurface owner; and

+ amineral rights owner.
Later, the surface owner conveys the real estate to a developer. The developer

subdivides the parcel of real estate and plans to construct homes on the lots.

The mineral rights owner objects to the construction, claiming the homes, if
built, will interfere with their right to enter the property and remove their
minerals.

Is the mineral rights owner entitled to enter the property to remove the
minerals?

1 CC§659
2 CCS8659
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Yes! But only as necessary to use their mineral rights. The rights of the surface
owner and the mineral rights owner are thus balanced to determine the
precise surface location to be used to extract the minerals.3

The right to remove minerals from another’s real estate is called a profit a
prendre.

Unlike solid minerals which are stationary, oil and gas are mobile. Oil and
gas are referred to as being fugacious matter as they are transitory.

Oil and gas are perpetually percolating under the earth’s surface. Due to
their fleeting nature, a real estate owner does not hold title to the physical
oil and gas situated under the surface of their real estate. Atany given time,
a real estate owner will have more or less oil or gas depending on the earth’s
movements. The ownership interest in unremoved oil and gas is referred to
as a corporeal hereditament.

In California, oil and gas are incapable of being owned until they are actually
possessed. Once they have been removed, they become personal property .4

A fee owner has the exclusive right to drill for oil and gas on their premises,
unless that right has been conveyed away to others.

Rather than owning the physical oil and gas, the fee owner has a right, called
an incorporeal hereditament, to remove the oil or gas for their purposes.’

Aland owner has the right to extract all the oil and gas brought up from their
real estate even if it is taken from an underground pool extending into an
adjoining owners’ real estate.’

However, an owner may not slant drill onto another’s property to reclaim
the oil or gas that has flowed from their property.”

Land also includes the airspace above the surface of a property. Under
traditional English common law, the right to airspace continued to infinity.
However, modern technological advances have altered the legal view on
airspace.

For example, an owner runs a farm near a military airport with heavy air
traffic. The government expands the military base by extending the runway
to accommodate larger (and louder) aircraft. The aircraft, on their approach to
the airport, now fly directly over the farmer’s barn, scaring the animals and
causing the farmer financial loss.

The farmer sues the government for trespass on their real estate since the
airspace is being occupied by others — the military.

Callahan v. Martin (1935) 3 C2d 110

Callahan, supra

Gerhard v. Stephens (1968) 68 C2d 864

Alphonzo E. Bell Corporation v. Bell View Oil Syndicate (1938) 24 CA2d 587
Alphonzo E. Bell Corporation, supra

N ouos W

profit a prendre
The right to remove
minerals from
another’s real estate.

0il and gas

Airspace
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Other blue
sky to be sold

Water

appropriation right
The right to divert
water from a river or
watercourse to real
estate for reasonable
use.

riparian right

The right of a real
estate owner to take
surface water from a
running water source
contiguous to their
land.

Can the owner keep the aircraft from flying into their real estate?

No! The common law doctrine regarding the ownership of airspace to the
edge of the universe is obsolete. The owner only owns the airspace necessary
to allow them a reasonable use of their real estate. The owner'’s real estate
extends only so far above the surface of the earth as can be reasonably
occupied or used in connection with the land.

However, when the flight of airborne vehicles intrudes upon an owner’s use
and enjoyment of their real estate below, the intrusive entry may constitute
ataking of thereal estate. The continued noise and disturbance of low-flying
aircraft has effectively taken something from the owner — the quiet use and
enjoyment of their property. Thus, the owner needs to be compensated for
their loss.2

The airspace portion of land has also been modernized with the concept
of the condominium. An owner of a condominium unit legally owns the
right to occupy the parcel of airspace they have acquired which is enclosed
between the walls, ceilings and floors of the structure.

Included in these ownership rights are incidental rights of ingress and
egress, called appurtenances. Also included is the exclusive right to use
other portions of the real estate for storage and parking, plus an undivided
fractional interest in the common areas, directly or through a homeowners’
association (HOA).3

Also, the installation of active solar collectors has led to the right of access
to sunlight and air which passes through airspace above property owned
by others. This right of access to the sun for a solar collector is considered an
easement.* [See Chapter 13]

Water in its natural state is considered real estate since it is part of the
material of the earth. While water is real estate, the right to use water is an
appurtenant (incidental) right to the ownership of real estate. [See Chapter 8]

Three key rights in water need to be separately understood:

+ theright to use water;
+ theright to take water by appropriation rights; and
+ theright to take water by prescriptive rights.
The right to use water is called a riparian right. Riparian rights refer to

the rights of a real estate owner to take surface water from a running water
source contiguous to their land, such as a river or stream.’

United States v. Causby (1946) 328 US 256

Causby, supra

CC84125

Calif. Public Resources Code §525980 et seq.; CC §801.5(a)(1)
Calif. Water Code §101

(€ N
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The right to take water may be acquired by appropriation. The appropriator
of water diverts water from a river or watercourse to their real estate for
reasonable use.®

Also, an individual may obtain prescriptive rights in water by wrongfully
appropriating nonsurplus water openly and adversely under a claim of right
for an uninterrupted period of at least five years.

However, all water in the state of California belongs to the people based on
a public trust doctrine. Riparian, appropriation and prescriptive rights are
subject to the state’s interest in conserving and regulating water use.?

Real estate includes things which are affixed to the land. Things may be
affixed to the land by:

+ roots (e.g, shrubs and trees);

+ embedment (e.g., walls);

+ permanently resting (e.g., structures); or

+ physically attached (e.g., by cement or nails).?
Things attached to the earth naturally are real estate. Natural fixtures to the
land, called fructus naturales, include:

+  trees;

+ shrubs; and

+ grass.
However, natural items planted and cultivated for human consumption

and use are fruits of labor, called fructus industriales, also known as
emblements.

Fructus industriales include such things as crops and standing timber. Crops
and timber are ordinarily considered real estate. However, industrial crops
and standing timber sold under a purchase agreement and scheduled to be
removed are considered personal property.:°

A fixture is personal property which has become permanently attached to
real estate. As it is permanently attached, it effectively becomes part of the
real estate and is conveyed with it.!

Factors which determine whether an item is a fixture or removable
improvement include:

+ relationship of the parties;

+ agreement between the parties;

6 Inre Water of Hallett Creek Stream System (1988) 44 C3d 448
7 City of Barstow v. Mojave Water Agency (2000) 23 C4th 1224
8 WatCS§101

9 CCs660

10 Calif. Commercial Code §9102(a)(44)

11 CC§660

prescriptive right
The right to use
water established
by appropriating
nonsurplus

water openly and
adversely for an
uninterrupted period
of five years without
documentation of a
legal right.

Affixed to the
land

fixture

Personal property
permanently attached
to real estate and
conveyed with it.

Fixtures
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Trade fixtures

trade fixtures
Fixtures used to render
services or make
products in the trade or
business of a tenant.

+ intention of the parties;
« manner of attachment; and
+ adaptability of attachment to the real estate’s use.*

Individuals most likely to dispute whether an item is a fixture include:

+ buyers and sellers;

+ landlords and tenants;

« abuilder and an owner;

+ alender and an owner; and

+ the county assessor and an owner.

The most important factor when determining whether an item is a fixture or
improvement is the intent of the parties.

Intent to make an item a permanent part of the real estate as a fixture is
determined by:

+ the manner of attachment; and

« the use and purpose of the item in dispute.
For example, when an item is attached to real estate by bolts, screws, cement
or the like, the item is a fixture and part of the real estate. An item need not be
attached to the real estate in this manner to be a fixture. Items of such weight

and size that gravity maintains them in place are sufficient to give the item
the character of permanence and affixation to be real estate.

Also, the item may be constructively attached when the item is a necessary,
integral or working part of improvements on the real estate.

Fixtures which are used to render services or make products for the trade or
business of a tenant are called trade fixtures.

Trade fixtures are removed by the tenant on termination of the tenancy,
unless agreed to the contrary with the landlord. The removal may not unduly
damage the real estate.’

Thus, trade fixtures are considered personal property.

To be considered a trade fixture, a fixture needs to be an essential part of the
tenant’s business and its removal may not substantially damage the real
estate.

In the instance of a beauty salon, trade fixtures include:

* mirrors;
» sink bowls;

+ dryers; and

12 San Diego Trust & Savings Bank v. San Diego County (1940) 16 C2d 142
13 CCS81019
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- installed wash stations.*

Real estatealsoincludesanyincidental rights which are notlocated on the
real estate nor reflected on its title, called appurtenantrights. Appurtenant
rights include the right of ingress and egress (entry and exit) across adjoining
properties.’s

An appurtenant easement is an interest held by an owner of one parcel of
real estate to use adjoining real estate.

Under an appurtenant easement, an owner'’s right to use adjoining real
estate is part of their real estate, although it is not reflected on the title to
the real estate. This right to use adjoining property runs with the land
and is automatically conveyed with the real estate when the owner sells
it. Appurtenant rights remain with the real estate they benefit and do not
transfer from person to person.

Other appurtenant rights to real estate include the right to the lateral and
subjacent support provided by the existence of adjoining real estate. For
example, the owner of real estate may not remove soil from their land if
doing so causes the adjoining real estate to subside or collapse.

Appurtenant rights held by an owner of one property are a recorded
encumbrance on title to the adjacent property burdened by the appurtenant
rights, such as an easement.

14 Beebe v. Richards (1953) 115 CA2d 589
15 CC §662

Appurtenant
rights

appurtenantrights
Incidental property
rights which are not
located on a parcel of
real estate nor reflected
on its title, including
the right of ingress and
egress across adjoining
properties.
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Chapter 3
Summary

Chapter 3
Key Terms

Property is divided into two primary categories: real estate and personal
property. Real estate is immovable whereas personal property is
movable.

The first component of real estate is land, which includes materials of
earth and reasonable airspace above the earth. Oil and gas are incapable
of being owned until they are actually possessed. Once they have been
removed, they become personal property. While water is considered
real estate, the right to use water is an appurtenant (incidental) right to
the ownership of real estate

Real estate also includes objects which are affixed to the land, such as
fixtures. A fixture is personal property which has become permanently
attached toreal estate and is conveyed with it. Fixtures which are used to
render services or make products for the trade or business of a tenant are
trade fixtures. Trade fixtures are removed by the tenant on termination
of the tenancy, unless agreed to the contrary with the landlord or the
removal will cause undue damage to the real estate.

Real estate also includes incidental rights, such as an appurtenant
easement held by an owner of one parcel of real estate to use adjoining
real estate.

appropriation right Pg. 26
appurtenantrights Pg- 29
common interest development (CID) Pg.- 23
fixture Pg. 27
lien Pg. 22
personal property Pg. 22
prescriptive right Pg. 27
profit a prendre Pg- 25
real estate Pg. 22
riparian right Pg. 26
trade fixtures pPg. 28

Quiz 2 Covering Chapters 3-4 is located on page 442.
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After reading this chapter, you will be able to: Learning

+ identify the different possessory interests held in real estate, and Obiectives
the rights and obligations associated with each;

+ distinguish the individual rights which collectively comprise real
property;

+ identify the different types of leasehold interests held by tenants;
and

+ understand leasehold interests which convey special rights, such
as a ground lease, master lease or sublease.

covenants, conditions and license Key Terms

restrictions (CC&Rs) life estate

easement

master lease
estate periodic tenancy
fee estate profit a prendre
fixed-term tenancy sublease
ground lease tenancy-at-sufferance
leasehold estate

tenancy-at-will

The ownership interests a person may hold in real estate are called estates. Possessory
Four types of estates exist in real estate: . .
interests in

» fee estates, also known as fee simple estates, inheritance estates,
perpetual estates, or simply, the fee; real estate

+ life estates;
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estate

The ownership interest
a person may hold in
real estate.

Fee estates:
unbundling
the rights

fee estate

An indefinite,
exclusive and absolute
legal ownership
interest in a parcel of
real estate.

profit a prendre
The right to remove
minerals from
another's real estate.

* leasehold estates, sometimes called leaseholds, or estates for years;
and

+ estates at will, also known as tenancies-at-will.*

In practice, these estates are separated into three categories: fee estates,
life estates and leasehold estates. Estates at will are considered part of the
leasehold estates category. Leasehold estates are controlled by landlord/
tenant law.

A person who holds a fee estate interest in real estate is a fee owner.

A fee owner has the right to possess and control their property indefinitely.
A fee owner's possession is exclusive and absolute. Thus, the owner has the
right to deny others permission to cross their boundaries. No one may be on
the owner's property without their consent, otherwise they are trespassing.
The owner may recover any money losses caused by the trespass.

A fee owner has the exclusive right to use and enjoy the property. Aslong as
local ordinances such as building codes and zoning ordinances are obeyed, a
fee owner may do as they please with their property. A fee owner may build
new buildings, tear down old ones, plant trees and shrubs, grow crops or
simply leave the property unattended.

A fee owner may occupy, lease, encumber or sell their parcel of real estate.
They may give it away or pass it on to anyone they choose on their death.
The fee estate is the interest in real estate transferred in a sales transaction,
unless a lesser interest such as an easement or life estate is noted. However,
one cannot transfer an interest greater than they received.

A fee owner is entitled to the land’s surface and anything permanently
located above or below it.2

The ownership interests in one parcel may be separated into several fee
interests. One person may own the mineral rights beneath the surface,
another may own the surface rights, and yet another may own the rights to
the air space. Each solely owned interest is held in fee in the same parcel.

In most cases, one or more individuals own the entire fee and lease the
rights to extract underground oil or minerals to others. Thus, a fee owner may
convey a leasehold estate in the oil and minerals while retaining their fee
interest. The drilling right separated from the fee ownership is called a profit
a prendre3

A profit a prendre is the right to remove profitable materials from property
owned and possessed by another. If the profit a prendre is created by a lease
agreement, it is a type of easement.

Calif. Civil Code §761

CC 8829

Rousselot v. Spanier (1976) 60 CA3d 238
Gerhard v. Stephens (1968) 68 C2d 864

BwWw N e
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Consider a fee owner who grants separate fee interests in their property to two
individuals. One individual receives the land’s surface and air space rights. The other
individual receives the subsurface oil and mineral rights.

The surface owner claims title to the entire parcel of real estate should be vested —
quieted — in their name. The subsurface owner objects, claiming the surface owner’s
real estate interest is less than the entire fee estate in the property.

Here, the surface owner’s fee interest in the parcel of real estate is separate from the
subsurface ownership and possession of the oil and mineral rights. Also, they are not
co-owners of the real estate. Both owners hold an individual fee estate in mutually
exclusive and divided portions of the same parcel. [In re Waltz (1925) 197 C 263]

A life estate is an interest in a parcel of real estate lasting the lifetime of a
named individual, usually the life of the tenant. Life estates are granted by a
deed entered into by the fee owner, an executor under the owner’s will or by
a trustee under the owner's inter vivos trust.

Life estates are commonly established by a fee owner who wishes to provide
a home or financial security for another person (here the life tenant) during
that person’s lifetime, called the controlling life.

Life estates terminate on the death of the controlling life. Life estates may also
be terminated by agreement or by merger of different ownership interests in
the property.

For example, the fee owner of a vacation home has an elderly relative who
needs a place to live. The fee owner grants the relative a life estate in the
vacation home for the duration of their lifetime. The relative may live there
for the rest of their life, even if they outlive the fee owner who granted them
the life estate.

Although therelative has theright of exclusive possession of the entire parcel
ofreal estate, the fee ownerretains title to the fee estate. Thus, the conveyance
of a life estate transfers a right of possession which has been “carved out” of
the fee estate. This possession is comparable to occupancy under a leasehold
estate since both are conveyed for their duration out of a fee estate.

On the relative’s death, possession of the property reverts to the fee owner,
their successors or heirs. The right of possession under the life estate is
extinguished on the relative’s death.

The holder of a life estate based on their life has the right of possession until
death, as though they were the owner in fee. Unlike a lease, a life estate does
not require rent to be paid. However, the holder of a life estate is responsible
for taxes, maintenance and a reasonable amount of property assessments.s

5 CC8840

Separation of

fee interests

Life estates
and the life
tenant

life estate

An interest in a parcel
of real estate lasting
the lifetime of the life
tenant.
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The life estate
improves or
impairs the fee

Leasehold
estates held
by tenants

leasehold estate
The right to possess a
parcel of real estate,
conveyed by a fee
owner (landlord) to a
tenant.

Types of
leaseholds

fixed-term tenancy
A leasehold interest
which lasts for

the specific lease
period set forth in a
lease agreement. A
fixed-term tenancy
automatically
terminates at the end
of the lease period. [See
RPI Form 550 and 552]

The holder of a life estate may not impair the fee interest.®

For instance, the holder of a life estate may not make alterations which
decrease the property’s value, such as removing or failing to care for valuable
plants or demolishing portions of the improvements or land.

Conversely, the owner of the life estate has the right to lease the property to
others and collect and retain all rents produced by the property during the
term of the life estate.

In addition, a life tenant is entitled to be reimbursed by the fee owner for the
fee owner's share of the costs to improve the property.

Leasehold estates, or tenancies, are the result of rights conveyed to a tenant
by a fee owner (or by the life estate tenant or master lessee) to possess a parcel
of real estate.

Tenancies are created when the landlord and the tenant enter into a rental
or lease agreement that conveys a possessory interest in the real estate to the
tenant.

The tenant becomes the owner of a leasehold with the right to possess and
use the entire property they leased until the lease expires. The ownership and
title to the fee interest in the property remains with the landlord throughout
the term of the leasehold. The landlord’s fee interest is subject to the tenant'’s
right of possession, which is carved out of the fee on entering into the lease
agreement.

In exchange for conveying the right to occupy and use the property, the
landlord is entitled to rental income from the tenant during the period of the
tenancy.

Four types of leasehold estates exist which a tenant may hold. The interests
are classified by the length of their term:

+ afixed-term tenancy, simply known as a lease and legally called an
estate foryears;

+ aperiodic tenancy, usually referred to as a rental;

+ atenancy-at-will, previously introduced as an estate at will; and

+ atenancy-at-sufferance, commonly called a holdover tenancy.
A fixed-term tenancy lasts for a specific length of time as stated in a lease
agreement entered into by a landlord and tenant. On expiration of the lease
term, the tenant’s right of possession automatically terminates unless it is

extended or renewed by another agreement, such as an option agreement.
[See Figure 1]

Periodic tenancies also last for a specific length of time, such as a week,
month or year. Under a periodic tenancy, the landlord and tenant agree

6 (CC§818
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2. TERM OF LEASE:

21 The lease granted commences , 20 , and expires .20
a. The month of commencement is the anniversary month.

2.2 The lease terminates on the last day of the term without further notice.

2.3 If Tenant holds over, the monthly rent will be increased to 120% of the monthly rent applicable immediately
preceding the termination of this lease agreement, prorated at 1/30th of the monthly rent for each day until the
Premises is delivered to Landlord.

2.4  Tenant may surrender this lease only by a written surrender agreement with Landlord. [See RPI Form 587]

25 This lease agreement is a sublease of the Premises which is limited in its terms by the terms and conditions of
the attached master lease agreement.

to automatic successive rental periods of the same length of time, such as
in a month-to-month tenancy, until terminated by notice from either the
landlord or the tenant.

In a tenancy-at-will (also known as an estate at will) the tenant has the
right to possess a property with the consent of the fee owner. Tenancies-at-
will may be terminated at any time by an advance notice from either the
landlord or the tenant or as set by agreement. Tenancies-at-will do not have
a fixed duration and are usually not in writing. A rent obligation typically
does not exist.

A tenancy-at-sufferance occurs when a tenant retains possession of the
rented premises after the tenancy granted terminates.

In addition to the typical residential and nonresidential leases, special use
leases exist.

Oil, gas, water and mineral leases convey the right to use mineral deposits
below the earth’s surface.

The purpose of an oil lease is to locate and remove oil or gas. The lease is
a tool used by the fee owner of the property to induce others to develop
and realize the wealth of the land. The tenant provides the money and
machinery for exploration, development and operations.

The tenant pays the landlord rent, called a royalty. The tenant then keeps
any profits from the sale of oil or minerals the tenant extracts from beneath
the surface of the parcel.

A ground lease on a parcel of real estate is granted to a tenant in exchange
forthepaymentofrent.Inagroundlease, rentissetbased on therental value
of the land in the parcel, whether the parcel is improved or unimproved.
Fee owners of unimproved land use leases to induce others to acquire an
interest in the property and develop it.

Ground leases are common in densely populated areas. Developers often
need financial assistance from fee owners to avoid massive cash outlays to
acquire unimproved parcels. Also, fee owners of developable property often
refuse to sell, choosing to become landlords for the long-term rental income
they receive.

Figure 1

Excerpt from
Form 552

Commercial
Lease
Agreement

periodic tenancy
A leasehold interest
which lasts for
automatic successive
rental periods of the
same length of time,
terminating upon
notice from either
party. [See RPI Form
551 and 552-5]

Leaseholds
conveying
special uses

tenancy-at-will

A leasehold interest
granted to a tenant,
with no fixed duration
orrent owed. A
tenancy-at-will can be
terminated at any time
by an advance notice
from either party.

tenancy-at-
sufferance

A leasehold condition
created when a tenant
retains possession of
the rented premises
after the tenancy has
terminated. [See RP1
Form 550 §3.4]

ground lease

A leasehold interest
for which rent is based
on the rental value of
the land, whether the
parcel is improved or
unimproved.


https://journal.firsttuesday.us/?ddownload=50785

36 Legal Aspects of Real Estate, Sixth Edition

master lease

A leasehold interest
granted to a master
tenant with the

right to sublease the
property in exchange
for rent paid to the fee
owner.

sublease

A leasehold interest
subject to the terms of
a master lease.

The rights of
othersin a

property

easement

Theright to use
another’s property for a
specific purpose.

license

The personal,
unassignable right
held by an individual
to the non-exclusive
use of property owned
by another.

An original tenant under a ground lease constructs their own improvements.
The tenant encumbers the possessory interest they own, evidenced by the
ground lease, with a trust deed lien to provide security for a construction
loan.

Master leases benefit fee owners who want the financial advantages of
renting fully improved property, but do not want the day-to-day obligations
and risks of managing the property.

For instance, the fee owner of a shopping center and a prospective owner-
operator agree to a master lease.

As the master tenant, the owner-operator collects rent from the many
subtenants, addresses their needs and maintains the property. The master
tenant is responsible for the rent due the fee owner under the master lease,
even if the subtenants do not pay their rents to the master tenant.

The master lease is sometimes called a sandwich lease since the master
tenant is “sandwiched” between the fee owner (the landlord on the master
lease) and the many subtenants with their possession under subleases.

The master lease is a regular, nonresidential lease agreement form with
the clauses prohibiting subletting removed. A sublease is also a regular,
nonresidential lease agreement with an additional clause referencing the
attached master lease and declaring the sublease subject to the terms of the
master lease. [See RPI Form 552 §2.5]

Another type of special-use lease is the farm lease, sometimes called a
cropping agreement or grazing lease. Here, the tenant operates the farm and
pays the landlord either a flat fee rent or a percentage of the price received for
the crops or livestock produced on the land.

Easements and use licenses are not real estate, but they give a holder of
therights a limited and nonexclusive use of someone else’s property.

An easement is a right to use another’s property for a specific purpose. An
easement is an interest in someone else’s real estate, as it grants its holder the
right to limit the activities of others on the property which is burdened by
the easement.” [See Chapter 13]

For example, a landowner holds an easement allowing them to construct
and have access to a pipeline across their neighbor’s property. The neighbor’s
right to develop their own property is limited since they may do nothing to
interfere with the easement owner's access to the pipeline.

A license grantsits holder a personal privilege to use another’s property, but
no right to occupy it to the exclusion of anyone. Unlike easements, licenses
are not exclusive rights — an owner may give many licenses to perform
the same or different activity in the same area, such as advertising with
billboards. [See Chapter 7]

7 CC888o1 etseq.
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Unlike an easement, a license may be revoked at the will of the person who
grants it, unless agreed to the contrary or it has become irrevocable.

For example, a landowner wishes to enjoin a neighbor from continuing
to use a roadway across the landowner’s property that the prior owner of
the neighboring property used for ingress and egress to his property. The
landowner claims the right to pass is a license, not an easement. The neighbor
contends the grant of the right to use the road created an easement.

The landowner claims only a revocable license to use the road was created, as
the previous neighbor was only granted a personal in gross right to use the
road and that right is not assignable to the current neighbor.

Although the previous owner is mentioned, the document creating the right
to use a roadway contains the crucial phrase “their heirs or assigns” when
referring to the prior neighbor’s right to use the roadway.

Thus, when the neighbor bought the property they obtained the irrevocable
right to use the road as part of their ownership rights. The easement is an
appurtenant right running with their land since it is physically located on
the property of another and is an encumbrance on that property’s title.

The roadway document created an easement which entitled the new owner
of the neighboring property to cross the adjacent property for ingress and
egress to their property from the main road.?

Covenants, conditions and restrictions (CC&Rs), collectively called
encumbrances, are recorded against title to a property and limit an owner’s
right to use their property. By recording restrictions against the title to real
estate on a sale, a seller may prohibit certain uses of the property, or require
the property be used for specific purposes only.

Rules governing how a condominium owner may use their unit and the
rights and responsibilities of the common interest development (CID) are
contained in a declaration of CC&Rs filed with the condominium subdivision
plan.

The CC&Rs bind all future owners to comply with the CC&Rs since the use
restrictions they contain run with the land.

8 Eastman v. Piper (1924) 68 CA 554

covenants,
conditions and
restrictions (CC&Rs)
Recorded restrictions
against the title to real
estate prohibiting or
limiting specified uses
of the property.
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Chapter 4
Summary

The ownership interests a person may hold in real estate are called
estates. Four types of estates exist in real estate:

- fee estates;
 life estates;
+ leasehold estates; and

- estates at will.

In practice, estates at will are considered leasehold estates.

Four types of leasehold interests exist and may be held by tenants. The
interests are classified by the length of their term:

- fixed-term tenancies;
+ periodic tenancies;
« tenancies-at-will; and

- tenancies-at-sufferance.

A fixed-term tenancy lasts for a specific length of time as stated in a lease
agreement entered into by a landlord and tenant. On expiration of the
lease term, the tenant’s right of possession automatically terminates
unless it is extended or renewed by another agreement.

Periodic tenancies also last for a specific length of time, such as a week,
month or year. Under a periodic tenancy, the landlord and tenant agree
to automatic successive rental periods of the same length of time, such
as in a month-to-month tenancy, until terminated by notice by either
the landlord or the tenant.

Under a tenancy-at-will, the tenant has the right to possess a property
with the consent of the fee owner. Tenancies-at-will may be terminated
atany time by an advance notice from either the landlord or the tenant
or as set by agreement. Tenancies-at-will do not have a fixed duration.

A tenancy-at-sufferance occurs when a tenant retains possession of the
rented premises after the tenancy granted terminates.

In addition, several special use leases exist, including ground leases,
master leases and subleases.

An easement is a right to use another’s property for a specific purpose.
An easement is an interest in someone else’s real estate, as it grants its
holder the right to limit the activities of others on the property which is
burdened by the easement.

A license grants its holder a personal privilege to use another’s property,
but no right to occupy it to the exclusion of anyone.



Chapter 4: Fee vs. leasehold 39

covenants, conditions and restrictions (CC&RS) ......cceeerureneee Pg-37 Chapter 4
easement Pg. 36 Key Terms
estate Pg.-32

fee estate Pg.32

fixed-term tenancy Pg.34

ground lease Pg.35

leasehold estate Pg. 34

license Pg. 36

life estate Pg-33

master lease Pg. 36

periodic tenancy Pg.35

profit a prendre Pg. 32

sublease Pg. 36
tenancy-at-sufferance Pg. 35

tenancy-at-will Pg. 35

Quiz 2 Covering Chapters 3-4 is located on page 442.
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easehold
improvements

After reading this chapter, you will be able to:

+ identify the different types of tenant improvements;

+ understand the landlord’s rights regarding tenant improvements
on the termination of a lease; and

+ determine the landlord or tenant’s obligation to complete or pay
for the construction of tenant improvements.

fixture notice of nonresponsibility
further-improvements permissive improvement
provision reversion

mandatory improvement tenant improvements

mechanic’s lien trade fixtures

A retail business owner enters into a commercial lease agreement to occupy
space as atenant. The leased premises isnothing more than a shell containing
no tenant improvements.

The tenant agrees to make all the tenant improvements necessary to occupy
and operate a retail business on the premises (e.g., interior walls, flooring,
ceilings, air conditioning, electrical outlets and lighting, plumbing, sprinklers,
telephone and electronic wiring, etc.).

The lease agreement provides for the property to be delivered to the landlord
on expiration of the lease “in the condition the tenant received it," less
normal wear and tear. No other lease provision addresses whether tenant
improvements will remain with the property or that the tenant is to restore
the property to its original condition when the lease expires.

Chapter

5

Learning
Objectives

Key Terms

Ownership
rights when
a tenant
vacates

tenant
improvements
Improvements made
to leased property to
meet the needs of the
occupying tenant. [See
RPI Form 552 §11]
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fixture

Personal property
permanently attached
to real estate and
conveyed with it.

Landlord’s
right to
improvements

Leasehold
improvement
provisions

further-
improvements
provision

A commercial lease
provision which
allows a landlord

to retain tenant
improvements or
require the restoration
of the property to its
original condition
upon expiration of the
lease. [See RPI Form
552 8§11.3]

On expiration of the lease, the tenant strips the premises of all of the tenant
improvements and vacates. The tenant returns the building to the landlord
in the condition it was in when the tenant took possession: an empty shell,
less wear and tear. In order to relet the space, the landlord replaces nearly all
the tenant improvements that were removed.

Isthetenantliable forthe landlord’s costs to replace the tenantimprovements
the tenant removed on vacating?

Yes! The improvements made by the tenant were permanently affixed to the
real estate, called fixtures, and became part of the real estate. Fixtures remain
with the property on expiration of the tenancy, unless the lease agreement
explicitly states the tenant is to remove the tenant improvements and the
property restored to its original condition on vacating.*

However, the landlord’s right to improvements added to the property or paid
for by the tenant depends upon whether:

+ the tenant improvements are permanent (built-in) or temporary (free-
standing); and

+ thelease agreement requires the tenant to remove improvements and
restore the premises.

All improvements attached to the building become part of the real estate,
except for trade fixtures (discussed later in this chapter).2

Examples of improvements that become part of the real estate include:

« built-ins (e.g., central air conditioning and heating, cabinets and
stairwells);

« fixtures (e.g, electrical and plumbing);

« walls, doors and dropped ceilings; and

« attached flooring (e.g., carpeting, tile or linoleum).

Commercial lease agreements often contain a further-improvements
provision allowing the landlord to either:

+ retain tenant improvements and alterations made by the tenant; or

+ require restoration of the property to its original condition on
expiration of the lease. [See RPI Form 552 through 552-5]

Further-improvement provisions usually include clauses stating:

+  who will make the improvements (landlord or tenant);
+  who will pay for the improvements (landlord or tenant);

* the landlord’s consent
improvements;

is required before the tenant makes

1 Calif. Civil Code §1013
2 CCS8660
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+ any mechanic’s liens due to improvements contracted by the tenant
will be removed;

+ the condition of the premises on expiration of the lease; and

+  whether the improvements are to remain or be removed on expiration
of the lease.

A landlord who enters into a lease agreement with a provision agreeing
they are to make improvements to the leased premises needs to complete the
improvements in a timely manner. When the landlord fails to make timely
improvements, the tenant may cancel the lease agreement. [See RPI Form

552 §83.3]

For example, a landlord agrees to make all the improvements necessary to
convert a ranch into a dairy farm for a tenant who operates a dairy.

The landlord is obligated to construct a barn and several sheds that are
essential to the operation of the tenant’s dairy business. The tenant moves
into the property before construction of the improvements begin.

Several months pass and the landlord does not begin construction on
the promised improvements. The tenant vacates the property since it is
impossible to conduct a dairy business without the dairy barn.

Here, the landlord’s failure to make the promised improvements is a breach
of the lease agreement.

Since thelandlord has breached an essential provision of the lease, the tenant
may vacate the property and cancel the lease agreement without obligation
to pay further rent.3

Conversely, lease agreement provisions may obligate a tenant to construct
or install improvements on the rented property, whether improved or
unimproved. The time period for commencement and completion needs to
be provided for in the lease agreement. When not agreed to, a reasonable
period of time is allowed.4

However,atenantmayfailtomakeorcompletemandatoryimprovements
priorto expiration of the lease. When a tenantisnotrequired toremove tenant
improvements on vacating the premises, the tenant is liable to the landlord
for the cost the landlord incurs to complete the agreed-to improvements.

For example, a tenant agrees to construct additional buildings on a leased
property in lieu of paying rent for one year. When the lease expires, the
improvements are to remain with the property since the lease agreement
does not call for restoration of the premises.

3 Souzav.Joseph (1913)22CA 179
4 CC81657

Failure
to make
improvements

Improvements
promised by
the tenant

mandatory
improvement

An improvement
required to be made by
the tenant under the
terms of the rental or
lease agreement.
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The controlling

lease agreement

Tenant’s
failure to
construct

improvements

A landlord agrees to construct the shell of a building for a tenant. The tenant agrees
to install all other improvements and fixtures required to occupy and use the property.

Before the building is completed by the landlord, the building code is changed to require
the installation of a sprinkler system. The tenant demands the landlord pay the cost of
installing the sprinkler system since the tenant may not occupy the premises without
the sprinkler system.

The landlord refuses to pay the additional cost to install the sprinkler system, claiming
the lease agreement calls for them to build the structure, not to make it ready for
occupancy.

Is the tenant responsible for the costs to install the sprinkler system?

Yes! The tenant is responsible for making the alterations or improvements required
to bring the building into compliance with use ordinances. The tenant had agreed in
the lease agreement to make all improvements within the structure needed to take
occupancy. [Wong v. diGrazia (1963) 60 C2d 525]

The tenant fails to construct the buildings during the term of the lease. The
tenant claims the obligation to build was not a mandatory improvement,
but permissive. According to the tenant, the obligation to build only existed
if it was necessary for the operation of the tenant’s business.

Here, theimprovements were agreed toin exchange for rent. Accordingly, the
tenant was required to make the improvements since the landlord bargained
for them in the lease agreement. Thus, the landlord is entitled to recover an
amount equal to the cost of the improvements the tenant failed to construct.’

Additionally, when the tenant agrees to but does not complete the
construction of improvements that are to remain with the property on
expiration of the lease, the landlord may complete those improvements.
The tenant is then financially responsible for the landlord’s expenditures to
construct the improvements.®

Even after the expiration of the lease, a landlord is entitled to recover lost
rent and expenses resulting from the tenant’s failure to construct the
improvements as promised.

Consider a landlord who enters into a lease agreement calling for the
landlord to construct a building on the leased property. After the foundation
is laid, the landlord and tenant orally modify the construction provisions.
The tenant agrees to finish construction of the building in exchange for the
landlord forgoing their construction profit.

The tenantthen breachesthe oral modification of the written lease agreement
by failing to complete the construction. The breach places the landlord in

5 Simen v.Sam Aftergut Co.(1915) 26 CA 361
6 Sprague v. Fauver (1945) 71 CA2d 333
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financial jeopardy as they now need to complete the building. The landlord
terminates the tenant’s right to occupancy, evicts the tenant and completes
the construction promised by the tenant.

Here, the responsibility of the tenant is not only for the landlord’s costs of
construction, they are also liable for future rents under the lease agreement.
In addition, they are liable for any expenses the landlord incurs to relet the
property since the landlord’s conduct did not cancel the lease agreement.”

Lease provisions often allow a tenant to make improvements to the leased
premises. However, further-improvement provisions typically call for
the landlord to approve the planned improvements before construction is
commenced.

For example, a tenant wishes to add additional space to the premises
they leased for use in the operation of their business. The tenant begins
construction without obtaining the landlord’s prior approval as required
by the lease agreement. Further, the addition is located outside the leased
premises, an encroachment on other land owned by the landlord.

In the past, the landlord had approved tenant improvements. This time,
however, the landlord refuses to give consent and complains about the
construction and the encroachment.

Thelandlord continuesto acceptrent while thelandlord and tenantnegotiate
the approval of the additional improvements and the modification of the
lease agreement to include use of the area subject to the encroachment.

After a few years of negotiations without resolution, the landlord declares
a forfeiture of the lease. The forfeiture is based on both the breach of the
provision requiring the landlord’s prior consent to construction and the
encroachment of the unapproved improvements.

The tenant defends, claiming the landlord waived their right to declare a
forfeiture of the lease since the landlord continued to accept the rent from
the tenant after the breach of the tenant-improvement provision and
encroachment.

However, as long as negotiations to resolve the breach continue, a landlord
may accept rent from the tenant without waiving their right to consent to
additional improvements.®

Likewise, consider a tenant with an option to buy the property they rent. The
tenant makes improvements with the expectation of ultimately becoming
the owner of the property by exercising the option to buy.

Here, if the tenant fails to exercise their purchase option, they are not entitled
to reimbursement for the cost of improvements. Holding an option to buy is

7 Sanders Construction Company, Inc. v. San Joaquin First Federal Savings and Loan Association (1982) 136 CA3d 387
8 Thriftimart, Inc. v. Me & Tex (1981) 123 CA3d 751

Landlord’s
consent to
improvements
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Permissive
improvements
by the tenant

permissive
improvement

A nonmandatory
improvement the
tenant is authorized
to complete without
further landlord
consent.

Mandatory
improvements

not fee ownership and the improvements become part of the real estate. Thus,
the improvements do not belong to the tenant unless the tenant exercises
their option to buy and becomes the owner of the property.°

Some lease agreement provisions allow a tenant to make necessary
improvements without the landlord’s further consent. These improvements
are not specifically mandated, or required to be completed in exchange for
a reduction in rent. Recall that this nonmandatory type of improvement is
called a permissive improvement.

For example, a landlord and tenant sign a long-term lease agreement. Its
further-improvements provision authorizes the tenant to demolish an
existing building located on the property and construct a new one in its place
without first obtaining the landlord’s consent. The rent is based solely on the
current value of the premises.

The further-improvements provision does not state a specific time period for
demolition or construction.

The tenant makes no effort to tear down the old building or erect a new one.
Ultimately, the landlord claims the tenant has breached the lease agreement
for failing to demolish the existing building and construct a new one.

Here, the tenant has not breached the lease agreement. The lease agreement
did not contain a promise by the tenant to build and the basis for setting the
rental amount did not consider the construction. The tenant was authorized
to build without need for the landlord’s approval, but was not obligated to
do so. Thus, the improvements on the tenant’s part were permissive, not
mandatory.*

A further-improvements provision that requires a tenant to construct
improvements at a rent rate reflecting the value of the land has different
consequences.

When the lease agreement does not include a date for completion of
the improvements, the tenant needs to complete construction within a
reasonable period of time since construction of improvements is mandated
to occur.

For example, a landlord leases unimproved land to a developer who is
obligated to build improvements, contingent on obtaining a construction
loan. A time period is not set for commencement or completion of the
construction. However, a cancellation provision gives the tenant/
developer theright to cancel thelease agreement within one yearif financing
is not found to fund the construction. No provision authorizes the landlord
to terminate the lease when the required construction is not completed.

9 Whipple v. Haberle (1963) 223 CA2d 477
10 Kusmark v. Montgomery Ward and Co. (1967) 249 CA2d 585
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Due to the onset of a recession, the tenant is unable to arrange financing
within the one-year period. However, the tenant does not exercise their right
to cancel the lease agreement and avoid payment of future rents. Instead, the
tenant continues their good faith effort to locate and qualify for construction
financing. Ultimately, financing is not located and construction is not
commenced.

A few years later, as the economy is showing signs of recovery, the landlord
terminates the lease. The landlord claims the lease agreement has been
breached since the promised construction was not completed.

The tenant claims the landlord may not terminate the lease as long as the
tenant continues their good faith effort to locate financing and remains
solvent to qualify for the financing.

Here, the tenant has breached the lease agreement. They failed to construct
the intended improvements within a reasonable period of time. The original
purpose of the lease was to have buildings erected without specifying a
completion date. Following the expiration of the right to cancel, the landlord
gave the tenant a reasonable amount of time in which to commence
construction before terminating the lease.

When the original purpose for the lease was the construction of a building
by the tenant, a landlord may not be forced to forgo the bargained-for
improvements."

All tenant improvements are to remain with the leased property on
termination of a lease unless the lease agreement permits or mandates their
removal by the tenant as a restoration of the premises.

Most lease agreements merely provide for the property to be returned in
good condition, minus ordinary wear and tear for the years of the tenant'’s
occupancy. Thus, the tenant is not required to restore the property to its
actual condition when they took possession since tenant improvements are
part of the real estate.

A provision calling for the tenant’s ordinary care of the premises does not also
require the tenant to remove theirimprovements or renovate the premises to
eliminate deterioration, obsolescence or normal wear and tear caused by the
tenant’s permitted use of the property.*?

Now consider a landlord and tenant who enter into a lease of commercial
property. The lease agreement contains a provision requiring the tenant,
at the landlord’s demand, to restore the premises to the original condition
received by the tenant, less normal wear and tear.

The tenant makes all the tenant improvements necessary to operate their
business, such as installation of a concrete vault, the removal of partitions
and a stairway, and the closing of two entrances into the premises.

11 City of Stockton v. Stockton Plaza Corporation (1968) 261 CA2d 639
12 Kanner v. Globe Bottling Co. (1969) 273 CA2d 559

Surrender of
improvements
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Fixtures vs.
trade fixtures

reversion

The conveyance

of fixtures from a
tenant to landlord on
expiration of a lease.

On expiration of the lease, the tenant vacates the premises. The landlord
exercises their right to require removal of tenant improvements by making
a demand on the tenant to restore the premises. The tenant rejects the
landlord’s demand.

The landlord incurs costs to restore the premises for reletting to a new tenant.

The landlord claims the tenant is liable for the landlord’s costs incurred to
restore the premises since the tenant’s improvements radically altered the
premises and made it unrentable to others.

The tenant claims they are not liable for the landlord’s costs to restore the
premises to its original condition since the alterations became part of the real
estate and were beneficial to the property.

Isthe tenant liable for the landlord’s costs to restore the premises to a rentable
condition?

Yes! Here, the landlord exercised their option to call for removal of the
improvements under the lease agreement provisions. The lease provisions
called for restoration of the premises to its original condition on a demand
from the landlord.

Onthetenant’s failure torestore the premises, the landlord was forced to incur
restoration costs to relet the premises. The tenant is liable for the landlord’s
expenditures to restore and relet the premises to a new tenant.’

When a lease does not require the tenant to restore the property to the
condition it was in when received, the tenant may only remove their
personal improvements, called trade fixtures.

Two types of fixtures exist distinguishing improvements installed in a
building:

- fixtures;and

» trade fixtures.

A fixture, is personal property attached to the real estate. It becomes part of
the real estate it is attached to and is conveyed with the property.*

For example, when a tenant rents an office and builds bookshelves into the
wall rather than merely anchoring them to the wall, the bookshelves become
part of the improvements located on the real estate.

When the lease expires, fixtures become the landlord’s property. The landlord
takespossession of the fixtures as part of the real estate forfeited or surrendered
tothelandlord, unless the lease agreement provides for restoration or permits
removal by the tenant. The conveyance of fixtures from tenant to landlord
on expiration of the lease is called reversion.s

13 Masonic Temple Ass'n. of Sacramento v. Stockholders Auxiliary Corporation (1933) 130 CA 234
14 CC§8660; 1013
15 City of Beverly Hills v. Albright (1960) 184 CA2d 562
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Conversely, trade fixtures do not revert to the landlord on expiration of the
lease. A trade fixture is an improvement the tenant attaches to the real
estate that is unique to the operation of the tenant’s business, not the use of
the building.

Consider a tenant who leases property to operate a beauty salon. The tenant
moves in work-related furnishings (e.g., mirrors, salon chairs, wash stations
and dryers) necessary to run the business. The items are attached to the floor,
walls, plumbing and electrical leads.

On expiration of the lease, the tenant removes the fixtures that were used to
render the services offered by the business. The landlord claims the fixtures
are improvements to the property and may not be removed since they
became part of the real estate when installed.

However, furnishings unique to the operation of a business are considered
trade fixtures even though the furnishings are attached and built into the
structure. Trade fixtures are removable by the tenant.

A tenant may, at the end of or anytime during the lease term, remove any
fixture used for trade purposes if the removal can be done without damaging
the premises.*

Fixtures that have become an integral part of the building’s structure due
to the way they are attached or the general purpose they serve may not be
removed. Examples of fixtures which may not be removed include toilets, air
conditioners, vent conduits, sprinkler systems and lowered ceilings.*”

What compensation may be due to a tenant who has improved the property
and is wrongfully evicted prior to expiration of a lease?

A tenant who is wrongfully evicted is entitled to the rental value of their
improvements for the remainder of their unexpired lease term. Without
reimbursement, the landlord receives a windfall profit for their use of the
tenant’s improvements until they revert to the landlord on expiration of the
original lease.

The tenant is not, however, entitled to reimbursement for the market value
or cost of the improvements.

Thus, a wrongfully evicted tenant is limited to collecting the reasonable
value for the landlord’s use of the improvements during the remainder of
the term on the original lease.®®

Lease agreements often contain a default provision prohibiting the tenant
from removing the trade fixtures when the agreement is breached. The
tenant (and their unsecured creditors) no longer has a right to the trade
fixtures under a default provision.

16 Beebe v. Richards (1953) 115 CA2d 589
17 CC81019
18 Asell v. Rodrigues (1973) 32 CA3d 817

trade fixtures
Fixtures used to render
services or make
products in the trade or
business of a tenant.

Reimbursement
for tenant
improvements
on wrongful
eviction

Trade fixtures
as security
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Notice of

nonresponsibility

mechanic’s lien

A lien entitling

a contractor or
subcontractor to
foreclose on a job site
property to recover
the amount due and
unpaid for labor

and materials they
provided.

notice of
nonresponsibility
A notice used by a
landlord to declare
that they are not
responsible for any
claim arising out of
improvements the
tenant is constructing
on their property. [See
RPI Form 597]

Consideratenantwhosignsacommercialleaseagreementto use the premises
to operate a frozen packaging plant. The lease agreement states all fixtures,
trade or leasehold, belong to the landlord when the landlord terminates the
lease due to a breach by the tenant.

The tenant later encumbers the existing trade fixtures by borrowing money
against them. The tenant then defaults on their lease payments. While
in default on the lease, the tenant surrenders the property to the landlord,
including all trade fixtures.

Does the lender on the loan secured by the trade fixtures have a right to
repossess them?

No! The tenant lost their ownership right to remove the trade fixtures
under the terms of the lease agreement that was entered into before they
encumbered the trade fixtures. Any right to the fixtures held by the secured
lender is similarly lost since the lender is junior in time and thus subordinate
to the landlord’s interest in the fixtures under the lease agreement.

However, when a third party owns the trade fixtures installed by the tenant,
or a third party had a lien on them at the time of their installation, the
landlord has no more right to them than the tenant.*

Tenants occasionally contract for improvements to be constructed on
the premises they have leased. Any mechanic’s lien by a contractor for
nonpayment initially attaches to the tenant’s leasehold interest in the
property.>°

However, the mechanic’s lien for unpaid labor and materials may also
attach to the fee simple interest held by the landlord when the landlord or
the landlord’s property manager:

+ acquires knowledge the construction is taking place; and

+ failsto post and record a notice of nonresponsibility.
A notice of nonresponsibility is a written notice which needs to be:

+ posted in a conspicuous place on the premises within ten days after
the landlord or their property manager first has knowledge of the
construction; and

+ recorded with the county recorder’s office within the same ten-day
period.>

However, a landlord who becomes aware of the construction and fails to
post and record the notice of nonresponsibility is not personally liable to the
contractor. Rather, the contractor may only lien the landlord’s interest in the

19 Goldie v. Bauchet Properties (1975) 15 C3d 307
20 CC §8442(a)
21 CC88444
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real estate and foreclose on their mechanic’s lien to collect for unpaid labor
and materials delivered to improve the property under contract with the
tenant. [See Chapter 29]

Further, when the lease requires the tenant to make mandatory
improvements, a mechanic’s lien attaches to the landlord’s interest even
when the landlord has posted and recorded a notice of nonresponsibility.

For example, a lease states the tenant is to make specified improvements as
a condition of renting the property. Since the improvements are mandatory
improvements rather than permissive improvements, the tenant is deemed
to be the landlord’s agent. The tenant is contracting for the construction of
the mandated improvements on behalf of the landlord.

Thus, the mechanic’s lien incurred by the tenant attaches to both the tenant’s
and the landlord’s interest in the property, despite any posted and recorded
notice of nonresponsibility.?

When lease provisions merely authorized the tenant to make nonmandatory
(permissive) improvements, the tenant does not act as an agent for the
landlord. In that case, the landlord’s interest in the property is not subjected
to a mechanic’s lien when the notice of nonresponsibility is timely posted
and recorded on discovery of the tenant improvements.>

Additionally, a mechanic’s lien may not be recorded against the landlord
when the improvements are removed by the contractor recording the lien.

For example, a tenant contracts to have air conditioning installed in
the building the tenant rents. The contractor sells the equipment to the
tenant under a conditional sales contract. The contractor retains title to the
equipment as security until the sales contract debt is paid.

The landlord’s consent to the improvements is not obtained by the tenant,
but the landlord has knowledge the work has commenced. The landlord does
not post a notice of nonresponsibility.

Later, after the air conditioning units are installed, the tenant vacates the
property.

The contractor is not paid and files a mechanic’s lien against the landlord’s
fee interest in the property. Further, the contractor repossesses the air
conditioning units and resells them at a loss. The contractor then seeks to
recover their losses under the mechanic’s lien.

However, by electing to repossess the units, the contractor waived their
right to pursue the mechanic’s lien to foreclosure.

22 Peterson v. Freiermuth (1911) 17 CA 609
23 Los Banos Gravel Company v. Freeman (1976) 58 CA3d 785
24 Bakerv. Hubbard (1980) 101 CA3d 226
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Figure 1
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Whether the air conditioning units are considered a removable fixture due
to the financing, or a property improvement permitting the recording of a
mechanic’s lien, is no longer an issue after their removal. The contractor
removed the units and chose to treat the units as personal property. Thus, the
contractor lost their lien rights for nonpayment.*

Failure to Consider the tenant who leases a property containing tanks for holding
. gasoline. The tenant negotiates a reduced rental payment in exchange for
perfect a lien installing fuel pumps free of any liens.

25 Cornell v. Sennes (1971) 18 CA3d 126
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The tenant purchases the pumps on credit and the pumps are installed.
The supplier of the pumps does not receive a Uniform Commercial Code
(UCC-1) financing statement from the tenant. Thus, the supplier does not file
a UCC-1 with the Secretary of State, a requisite to perfecting the supplier’s
lien on the pumps. [See Figure 1; see RPI Form 436-1]

Later, the pump supplier claims title to the pumps due to the unpaid
installation debt and seeks to repossess them.

However, the landlord owns the pumps as fixtures which became part of the
real estate. The landlord gave consideration in the form of reduced rent to
acquire the pumps. More importantly, the pump supplier failed to perfect its
lien on installation of the pumps.?®

26 Southland Corp. v. Emerald Oil Company (9th Cir. 1986) 789 F2d 1441

Tenant improvements are improvements made to leased property to
meet the needs of the occupying tenant. The landlord’s right to tenant
improvements depends upon whether the tenant improvements are
a fixture or a trade fixture, and whether the further-improvements
provision in the lease agreement requires the tenant to remove
improvements and restore the premises.

A tenant’s or landlord’s liability for failing to construct or pay for tenant
improvements depends on whether the tenant improvements are
mandatory or permissive.

fixture Pg. 50
further-improvements provision Pg. 42
mandatory improvement Pg- 43
mechanic’s lien Pg. 50
notice of nonresponsibility Pg. 50
permissive improvement Pg. 46
reversion Pg. 48
tenant improvements Pg- 41
trade fixtures Pg- 49

Quiz 3 Covering Chapters 5-6 is located on page 443.
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Types of tenancies

e ——

After reading this chapter, you will be able to:

+ differentiate between the four distinct possessory types of
tenancies;

+ understand the rights held under each type of tenancy;

+ determine how a tenancy is established or changed; and

+ serve the proper notice required to terminate a tenancy.

fixed-term tenancy periodic tenancy
guest occupancy agreement rental agreement
holdover rent transient occupancy
holdover tenant trespasser

lease agreement unlawful detainer

A landlord and tenant enter into a lease agreement. The lease agreement
does not include an option to renew or extend the term of the occupancy on
expiration of the lease.

Several months before the lease expires, they begin negotiations to enter
into a modified or new lease agreement to extend the term of occupancy. The
landlord and tenant do not reach an agreement before the lease expires. On
expiration of the lease, the tenant remains in possession of the property.

The landlord and tenant continue lease negotiations. Meanwhile, the
landlord accepts monthly rent at the same rate the tenant paid under the
expired lease agreement.

Chapter

6

Learning
Objectives

Key Terms

Know your
tenancy or
lose time
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Tenancies
as leasehold
estates

trespasser

A person who occupies
a property without the
owner's transfer of the
right to occupy.

unlawful detainer
The unlawful
possession of a
property. [See RPI
Form 575-578]

Ultimately, they fail to agree on the terms for an extension or a new lease
agreement. The landlord serves a notice on the tenant to either stay and
pay a substantially higher monthly rent, or vacate and forfeit the right of
possession. [See RPI Form 571 and 569]

The tenant does neither. The tenant remains in possession on expiration of
the notice, but does not pay the increased rent.

May thelandlord evict the tenant by filing an unlaw fuldetainer (UD) action
on expiration of the notice?

Yes! The tenant'’s right of possession went from an initial fixed-term tenancy
to a tenancy-at-sufferance on the date the lease expired. When the landlord
accepted rent for the continued occupancy, the tenancy-at-sufferance became
a periodic tenancy. The tenant’s failure to pay the higher rent demanded
in the notice terminated the tenant’s right of possession under the periodic
tenancy on expiration of the notice to pay rent or quit.

Different types of tenancies and properties trigger different termination
procedures for the landlord, and different rights for the tenant.

Recall that leasehold estates, or tenancies, are possessory interests in real
estate. Four types of tenancies exist:

- fixed-term tenancies;
« periodic tenancies;
« tenancies-at-will; and

- tenancies-at-sufferance, also called holdover tenancies.

To initially establish a tenancy, a landlord needs to convey to the tenant the
right to occupy the real estate. This right is conveyed orally, in writing or by
the landlord’s conduct, called a grant. When the landlord does not transfer
the right to occupy, the person who takes possession as the occupant is a
trespasser.

Fixed-term tenancies, periodic tenancies and tenancies-at-will have agreed-
to termination dates or may be terminated by notice.

A holdover tenancy occurs when a tenant unlawfully continues in
possession of the property after their right to occupy has expired. This
unlawful possession of the property without contractual right is called
unlawful detainer (UD).

A landlord needs to file a UD action in court to evict a holdover tenant. A
tenant’s right of possession under the tenancy is terminated either by service
of the proper notice or expiration of the lease before they may be evicted.
Plainly speaking, the tenant needs to unlawfully detain possession of the
property before the landlord may evict a tenant for unlawfully detaining the

property.
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A landlord and tenant orally agree to a six-month lease, with rent payable monthly. At
the end of six months, the landlord and tenant orally agree to another six-month lease
term, rent payable monthly.

At the end of the second term, the tenant refuses to vacate, claiming the landlord needs
to first serve them with a notice to vacate.

Here, the tenant is not entitled to any further notice beyond the agreed-to termination
date. The oral occupancy agreement was not a periodic tenancy, even though it called
for monthly rent payments. Instead, the occupancy agreement created a fixed-term
lease with a set expiration date. Thus, the tenant’s right of possession terminated on
expiration of the orally agreed-to six-month period. The oral lease agreement was
enforceable since it was for a term of less than one year. [Camp v. Matich (1948) 87
CA2d 660]

Since the type of notice required to terminate a tenancy depends on the
period of the tenancy, period of the occupancy and location of the property
(e.g., rent control), landlords and property managers need to understand
what conduct creates each type of tenancy.’

A fixed-term tenancy, also called a lease or estate for years, is the result of
an agreement between the landlord and a tenant conveying possession of
property to the tenant for a fixed period, called a term. When the lease term
is greater than one year, the lease arrangements need to be in writing and
signed by the landlord and tenant to be enforceable.

The written document which sets the terms and conditions of a fixed-
term tenancy is called a lease agreement. A lease agreement has a
commencement date and an expiration date.? [See Form 550 accompanying
this chapter]

During the term of the lease, the tenancy may only be terminated and the
tenant evicted for cause. Even then, service of a three-day notice to cure the
breach or vacate the property is required. [See RPI Form 576]

Without an exercise of a renewal or extension option, a fixed-term tenancy
automatically terminates on the expiration date, no further notice required.3

When a renewal or extension option exists, the lease is renewed or extended
by the tenant’s exercise of the option or the landlord’s acceptance of rent
called for in the option.+

A fixed-term tenancy provides a tenant with several advantages:

+ theright to occupy for the fixed term,;
« apredetermined rental amount; and

- limitations on termination or modification.

Colyear v. Tobriner (1936) 7 C2d 735
Calif Civil Code §§761, 1624

Calif. Code of Civil Procedure §1161(1)
CC81945
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Case in Point

Second lease

termis not a
periodic tenancy

The fixed-
term tenancy

fixed-term tenancy
A leasehold interest
which lasts for

the specific lease
period set forth in a
lease agreement. A
fixed-term tenancy
automatically
terminates at the end
of the lease period. [See
RPI Form 550 and 552]

lease agreement

The written document
which sets the terms of
a fixed-term tenancy.
[See RPI Form 550 and
552—552-4]
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However, a fixed-term tenancy also has disadvantages for the fixed-term
tenant:

« thetenantisliable for the total amount of rent due over the entire term
of the lease (less rent paid by any replacement tenant located by the
landlord to mitigate his losses); and

« the tenant may not vacate prior to expiration of the rental period or
assign or sublet the premises to another person when prohibited by the
lease agreement.


https://journal.firsttuesday.us/forms-download-2/form550/
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Consider a property manager who rents an apartment to a tenant under a fixed-term
lease. At the end of the leasing period, the tenant retains possession and continues to
pay rent monthly, which the property manager accepts.

Later, the tenant is served with an appropriate notice to vacate. On the running of
the notice period, the tenant refuses to vacate. The tenant claims the notice to vacate
merely terminated the tenant’s right of possession and made it a tenancy-at-will on
expiration of the notice. As a tenant-at-will, they are entitled to an additional three-day
notice to vacate before they are unlawfully detaining the property.

However, an occupancy agreement for an indefinite term with a monthly rent schedule
is @ month-to-month tenancy. Thus, a tenant is only entitled to one notice to vacate
which needs to expire before the landlord may file a unlawful detainer (UD) action to
evict them. [Palmer v. Zeis (1944) 65 CA2d Supp. 859]

Ifthe landlord finds a fixed-term tenancy too restrictive or inflexible for their
expectations, a periodic tenancy may better suit the landlord.

A periodic tenancy automatically continues for equal, successive periods
of time, such as a week or a month. The length of each successive period of
time is determined by the interval between scheduled rental payments.

Examples of periodic payment intervals include:

+ annual rental payments, indicating a year-to-year tenancy;
+  monthly rental payments, indicating a month-to-month tenancy; and
+  weekly rental payments, indicating a week-to-week tenancy.

A periodictenancy isintentionally created by a landlord and tenant entering
into a rental agreement. A rental agreement sets the terms and conditions
to be meet during a periodic tenancy.

However, the tenancy may also arise due to a defective lease agreement. A
tenant who enters into possession under an unenforceable lease agreement
(e.g., oral or unsigned) and pays rent in monthly intervals the landlord
accepts is a month-to-month tenant.

A periodictenancy continues until terminated by a notice to vacate by either
the landlord or the tenant. This makes a periodic tenancy flexible, since it
allows the landlord and the tenant to terminate a month-to-month tenancy
by giving the appropriate notice to vacate to the other party.s [See RPI Form
569 and 572]

To terminate a periodic tenancy, the notice period needs to be at least as long
as the interval between scheduled rental payments. The period need not
exceed 30 days, with the exception of a 60-day notice needed to terminate a
residential periodic tenancy when the tenant has occupied the property for
more than 12 months.® [See RPI Form 569-1]

5 Kingston v. Colburn (1956) 139 CA2d 623; CC §1946
6 CC81946.1

Case in Point

Periodic tenant

or tenancy-at-
will?

The periodic
tenancy

periodic tenancy
A leasehold interest
which lasts for
automatic successive
rental periods of the
same length of time,
terminating upon
notice from either
party. [See RPI Form
551 and 552-5]

rental agreement
The written document
which sets the terms
and conditions of a
periodic tenancy. [See
RPI Form 551 and
552-5]
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Case in Point An apartment landlord files an unlawful detainer (UD) against an occupant who is a

holdover tenant. The landlord attempts to personally serve the UD on the tenant at the
What steps apartment address numerous times but the tenant is out of state. The landlord posts
does a landlord the notice on the property and mails a copy to the tenant’s last known address, which

was the apartment. No other address for the tenant was available. The tenant does not

take to serve
receive or respond to the UD and the landlord is awarded possession of the property.

an unlawful
detainer on
a holdover
tenant?

The tenant seeks to restore their tenancy, claiming the landlord’s attempts to serve
the UD were deficient since all the attempts were at the apartment address while the
tenant was out of state and no other action was taken to reach the tenant.

The landlord seeks to prevent the tenant from restoring their tenancy, claiming
sufficient actions were taken to notify the tenant of the UD since multiple attempts to
notify the tenant were carried out at the apartment address without response before
posting the premises and no other address for the tenant was available.

Here, a California court of appeals held the tenant was not entitled to regain possession
since personal service was attempted and the notice was posted at the apartment
address, and no other address for the tenant was available for personal service or
mailing. [The Board of Trustees of the Leland Stanford Junior University v. Ham (2013)
216 CA4th 330]

Editor’s note — A landlord is not required to expend an indeterminate amount of time
and resources to track down an absent tenant in order to serve a UD. When the UD
cannot be personally delivered, the landlord may leave a copy with a competent adult
at the property or post it on the property, then send- the documents by mail to the last
known address of the tenant.

On a breach of the rental agreement, a three-day notice to pay or vacate
terminates a periodic tenancy when the tenant does not pay within the
three-day notice period. [See RPI Form 577]

The tenancy- The characteristics of a tenancy-at-will include:

at-will: + possession delivered to the tenant with the landlord’s knowledge and

consent;
consent but . o . .
« possession for an indefinite and unspecified period; and
no rent .

no provision for the payment of rent.
Situations giving rise to a tenancy-at-will include:

+ when a tenant is granted the right to indefinitely occupy the property
in exchange for services rendered [See RPI Form 591];7

+  when atenant takes possession of the property under an unenforceable
lease agreement (e.g., a written lease not signed by either party or terms
orally agreed to) — unless rent is accepted to create a periodic tenancy;®
or

+ when a tenant is given possession of the property while lease
negotiations regarding the rent amount are still in progress and rent is
not accepted.®

7 Covina Manor Inc. v. Hatch (1955) 133 CA2d Supp. 790
8 Psihozios v. Humberg (1947) 80 CA2d 215
9 Miller v. Smith (1960) 179 CA2d 114
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For a tenancy-at-will, a written notice to pay rent or quit is required to
implement a rent charge for the right to continue to occupy the premises, e.g.,
change it to a different kind of tenancy or terminate the tenancy. Also, the
parties may always agree to a shorter or longer notice period to accommodate
any change.”

Consider an owner-occupant who agrees to sell their office building. The
terms of the purchase agreement allow them to retain the free use and
possession of the property until they are able to occupy an office building
they are constructing. Thus, a tenancy-at-will is created.

Thebuyer agreesin the purchase agreement to give the seller a 9o-day written
notice to pay rent or vacate the property.

The buyer resells the property to a new owner. The new owner serves notice
on the tenant-seller to pay rent or vacate in three days’ time. The new owner
claims they are not subject to the prior owner's unrecorded agreement to give
a 9o-day notice.

However, a new owner acquires property subject to unrecorded rights held
by a tenant in possession. Thus, the new owner is charged with constructive
knowledge of the unrecorded agreement regarding go-day notices to vacate
and took title subject to the terms of the prior agreement with the tenant.

Until the tenant-at-will receives the appropriate notice to vacate, they are
not unlawfully detaining the property and the owner/landlord may not
proceed with a UD action to recover possession.**

However, a tenancy-at-will is automatically terminated when the tenant
assigns or sublets their right to occupy the property to another tenant. The
new tenant becomes a holdover tenant, the transfer of possession creating a
tenancy at sufferance. Either form of possession is an unlawful detainer and
grounds for eviction without notice.*?

Also, a tenancy-at-will terminates on the death of either the landlord or
tenant, unless an agreement to the contrary exists.*s

When a prior agreement or notice terminates a fixed-term or periodic
tenancy, the tenant who remains in possession unlawfully detains the
property from the landlord. Likewise, a tenant-at-will who receives the
appropriate notice to vacate and who remains in the property on expiration
of the notice also unlawfully detains the property. These scenarios create a
tenancy-at-sufferance, commonly referred to as a holdover tenancy.

A holdover tenancy also arises on termination of a resident manager when
the resident manager's compensation includes the right to occupy a unit

10 CC 88789, 1946

11 First & C. Corporation v. Wencke (1967) 253 CA2d 719
12 McLeran v. Benton (1887) 73 C 329

13 Dugand v. Magnus (1930) 107 CA 243

Written notice
required before
any change

in the right to
occupancy

The holdover
tenancy
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Case in Point

Reasonable

rental value
in a holdover
tenancy

holdover tenant

A tenant who retains
possession of the
rented premises

after their right of
possession has been
terminated, called a
tenant-at-sufferance.

holdover rent

Rent owed by a
holdover tenant for
the tenant’s unlawful
detainer of the rented
premises as a tenant-
at-sufferance. [See RPI
Form 550 §3.4]

A tenant with a fixed-term lease holds over after the lease agreement expires. The
lease agreement contains no provisions for the amount of rent due during any holdover
period.

On the tenant’s failure to vacate, the landlord serves the tenant a notice to either pay
a rent amount substantially higher than rental market rates, or vacate. The tenant
refuses to pay any rent or vacate.

On expiration of the notice, the landlord files an unlawful detainer (UD) action seeking
payment of rent at the rate stated in the notice, since the tenant did not vacate.

At the UD hearing, the landlord is awarded the reasonable market rental value for the
entire time the tenant held over after the lease expired, not the higher rent demanded
in the notice.

A UD court will only award a reasonable rental value for the time period the tenant held
over when the tenant has not agreed to a different amount or when a residential rental
is involved. [Shenson v. Shenson (1954) 124 CA2d 747]

rent-free. When the landlord terminates the employment and the resident
manager fails to vacate immediately, the resident manager unlawfully
detains the premises as a holdover tenant.'4 [See RPI Form 591]

A holdovertenantretains possession of the premises without any contractual
right to do so. Their tenancy has previously been terminated. Thus, the
landlord is not required to provide a holdover tenant with any additional
notice prior to commencing eviction proceedings.'s

A holdovertenantnolonger owes rent under the expired lease or terminated
rental agreement since they no longer have the right of possession. However,
the rental or lease agreement usually includes a holdover rent provision
which calls for a penalty rate of daily rent owed for each day the tenant holds
over.

When the rental or lease agreement does not contain a holdover rent
provision, the tenant owes the landlord the reasonable rental value of the
property. This is a daily rate owed for each day the tenant holds over. [See
Form 550]

Holdover rent is due and payable after the tenant vacates or is evicted. Atthe
time the landlord recovers possession, the holdover period is known. Only
then can the amount owed be determined and demanded. If it is not paid on
demand, it may be collected by obtaining a money judgment.

But a caution to landlords and property managers: acceptance of holdover
rent priorto a tenant vacating or being evicted has unintended consequences,
as discussed in the next section.

14 Karzv. Mecham (1981) 120 CA3d Supp. 1

15 CCP §1161
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A landlord, by using an improper notice, can create a different tenancy
relationship from the one they initially conveyed to the tenant. A tenant’s
possessory interestin real estate can shift from one type of tenancy to another
due to:

* anotice;
+ expiration of a lease; or
« conduct.

A classic example involves a change in the type of tenancy which arises
when a holdover tenant becomes a month-to-month (periodic) tenant.

A landlord who accepts any rent from a holdover tenant under an expired
lease without an option to renew or extend has elected by their conduct to
treat the continued occupancy as a periodic tenancy.*

Thus, the prerequisite to a UD eviction is the service of a proper notice to
vacate on the holdover tenant who paid rent for the continued occupancy,
rentthelandlord accepted toend the holdover and create a periodic tenancy."”

When a landlord accepts rent from a holdover tenant after a fixed-term
tenancy expires without options to renew or extend, the expired lease
agreement is extended on the same terms except for the period of occupancy,
which is now periodic.*®

On expiration of a fixed-term lease, the landlord’s continued acceptance
of rental payments does not renew the tenancy for another term equal to
the term of the original lease. Rather, the tenancy is extended as a periodic
tenancy for consecutive periods equal to the interval between rent payments
— hence, one month when rent is paid monthly.*

A landlord who wants to terminate a periodic tenancy they created by
accepting rent after expiration of a lease needs to serve the tenant with the
proper notice to vacate and let it expire. On expiration of the notice, the
tenant who remains in possession of the premises is unlawfully detaining
the premises and the landlord may file a UD action to evict them.

A landlord and tenant may establish a shorter or longer notice period by
agreement. However, the notice period agreed to may not be less than seven
days.

Other specialized rules exist for different types of properties and situations.
For example, in a rent-controlled tenancy, terminating the right of possession
is restricted by local ordinances.

In a tenancy-at-will in a mobile home park, the tenant needs to be given a
60-day written notice.*

16 Peter Kiewit Sons Co. v. Richmond Redevelopment Agency (1986) 178 CA3d 435
17 Colyear, supra

18 CC 81945

19 CC81945

20 CC§798.55(b)

Changing
the type of
tenancy

Other
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tenancy
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Transient
occupants
and their
removal

transient occupancy
The occupancy of a
vacation property,
hotel, motel, inn,
boarding house,
lodging house,
tourist home or
similar sleeping
accommodation for
a period of 30 days or
less. [See RPI Form
593]

guest occupancy
agreement

The written document
which sets the terms of
a transient occupancy.
[See RPI Form 593]
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Industrial and commercial tenants tend to require three months’ minimum
notice due to the time spent receiving and responding to a notice since it goes
through multiple tiers of corporate management before a decision is made.**

In some instances, an extended go-day notice is required to terminate
residential tenancies in foreclosed properties.

Another type of occupancy is to be differentiated from the leasehold interests
discussed in this chapter. Transient occupancy is the occupancy of a
vacation property, hotel, motel, inn, boarding house, lodging house, tourist
home or similar sleeping accommodation for a period of 30 days or less. This
type of occupant is classified as a guest, also called a transient occupant.

A transient occupant occupies property known as lodging, accommodation
or unit, not space or premises. The property is not called a rental. The term
“rental” implies a landlord/tenant relationship exists. Significantly, landlord/
tenant law does not control transient occupancies.

The guest’s occupancy is labeled a stay, not possession. During a guest’s stay
in the lodging, the owner or manager of the property is entitled to enter the
unit at check-out time even though the guest may not yet have departed.

The contract entered into for the lodging isusually called a guest occupancy
agreement, but never arental agreement or lease agreement. [See RPI Form

5931

Guests pay a daily rate, not a daily or weekly rent. They arrive at a pre-set date
and time for check-in, not for commencement of possession. Likewise, guests
depart at an hour on a date agreed to as the check-out time. Unlike a tenant,
a guest does not vacate the premises; they check out.

When a guest fails to depart at the scheduled check-out hour on the date
agreed, no holdover tenancy is created. Thus, an unlawful detainer does not
exist as with a tenancy conveyed by a rental or lease agreement. A UD action
or court involvement is not required to remove the guest.>

However, for the owner or manager to avoid the landlord-tenant UD eviction
process, the guest, when checking in, needs to sign a notice stating:

+ the unit is needed at check-out time for another guest who has been
promised the unit; and

* when the guest has not departed at check-out time, the owner or
manager may enter, take possession of the guest’s property, re-key the
doors and clean up the unit for the next guest.?® [See RPI Form 593]

21 CC81946
22 CC8§1940(b)
23 CC 81865
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To remove a guest who fails to timely depart the unit and remains in the
unit after a demand has been made to leave, the manager may intervene to
remove the guest, a solution called self-help. If the manager’s intervention
might cause a breach of the peace, the manager may call the police. The police
or the sheriff assists, without the need for a court order, to remove the guest
and prevent a danger to persons or property during the re-keying, removal of
possessions and clean up for the arrival of the next guest.>

Transient occupancies include all occupancies that are taxed as such by local
city or county ordinances.

Tax-wise, the guest occupancy is considered a personal privilege, not a
tenancy. Time share units when occupied by their owners are not transient
occupancies and are not subject to those ordinances and taxes.?

Transient units do not include residential hotels since the occupants of
residential hotels treat the dwelling they occupy as their primary residence.
Also, the occupancy of most individuals in residential hotels is for a period
exceeding 30 days.

Also, the operator of a residential hotel may not require a resident to change
units or to check out and re-register in order to avoid creating a month-to-
month tenancy, which would place the occupancy under landlord/tenant
law. A residential hotel operator violating this rule is liable for a $500 civil
penalty and attorney fees.?

A broker or any other person who manages “vacation rental” stays for
owners of single family homes, units in a common interest development
(condominium project), unitsin an apartment complex or any otherresidence
subject to a local transient occupancy tax is to maintain accounting records.

Further, the property manager needs to send a monthly accounting statement
to each landlord they represent and make the records available for inspection
and reproduction by the owner. They need to also comply with the transient
occupancy tax regarding collection, payment and recordkeeping.?”

24 Calif. Penal Code §602(s)

25 Calif. Revenue and Taxation Code §7280
26 CC8§1940.1

27 CC 81864

Property
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self-help
to remove
guests
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Chapter 6
Summary

Chapter 6
Key Terms

A fixed-term tenancy is the result of an agreement between the
landlord and the tenant for a fixed rental period. A periodic tenancy
automatically continues for equal, successive periods of time, such as a
week or a month.

In a tenancy-at-will, possession is delivered to the tenant with the
landlord’s knowledge and consent for an indefinite and unspecified
period, usually without requiring rent. A holdover tenancy retains
possession of the premises without any contractual right to do so.

A tenant’s possessory interest in real estate can shift from one type of
tenancy to another based on conduct of the landlord.

The type of notice required to terminate occupancy depends on the
period of the tenancy or occupancy, the period of the occupancy, the
property type and location.

fixed-term tenancy Pg.57
guest occupancy agreement Pg. 64
holdover rent Pg. 62
holdover tenant Pg. 62
lease agreement Pg.57
periodic tenancy Pg. 59
rental agreement Pg-59
transient occupancy Pg. 64
trespasser Pg. 56
unlawful detainer Pg. 56

Quiz 3 Covering Chapters 5-6 is located on page 443.
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Chapter

License to use land

After reading this chapter, you will be able to: Learning

+ identify the limited rights to use another person’s real estate that Objectives
comprise a license to use land; and

+ distinguish a license to use land from the use of property under a
leasehold or due to an easement.

dominant tenement license Key Terms

irrevocable license servient tenement

By granting a license, a property owner transfers rights to use the property A person al
to another. A license is similar to an easement and a lease since it transfers .

a right to use a property, yet it is neither. The use granted by a license is a I‘Ight to use
personal right, not a right held due to ownership of another property. another’s

Similar to an easement or a lease, a license is an agreement. However, a property
license is often oral instead of written. Unlike an easement, a license does not
have a perpetual life, nor need it have a specific expiration date like a lease.

As with an easement, a property burdened with a license is referred to as the Ze;;’;;;tt;fl‘;(’i‘;’;;
servient tenement. Unlike an easement, a license is a personal right and by a license or
thus has no dominant tenement (another property) which benefits from easement.
the license. Accordingly, a license is not appurtenant to any property.
Unlike an easement or a lease, a license is a personal privilege held by an dominant tenement
individual, not an appurtenant right belonging to another property for its The property

, Pp 9 ‘ g 9. property : benefitting from an
future owners to receive and use. Since a license is not an appurtenant right easement on a servient

tenement.
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A license to
use

license

The personal,
unassignable right
held by an individual
to the non-exclusive
use of property owned
by another.

but is a personal right, called in gross, and thus does not benefit another
property, the right given by the license cannot be conveyed to another
individual as there can be no successors or assigns to the interest.

Aswith an easement, the holder of a license does not usually pay rent for the
right to use the burdened property. When consideration for the license exists,
itistypically in the form of an expenditure of time and money by the licensee
toimprove or maintain the use authorized on the burdened property, such as
an irrigation ditch, roadway, fence, recreational activity, etc.

No right to exclusive possession of a burdened property (the servient
tenement) for an authorized use exists. Therefore a license — like an easement
and unlike a lease — permits only the nonexclusive use of the property by
the licensee. The licensee may not exclude others from the property.

Unlike either a rental or lease agreement or an easement deed, which are
conveyancesof possessory interestsinreal estate, alicenseagreement conveys
no interest in real estate. The right to use a property granted by a license is a
mere personal privilege. Itis held by anindividual under an agreement with
the owner of the burdened property. The license is revocable by the owner of
the burdened property at any time, unless revocation is deemed unfair to the
licensee.

A license agreement often arises from an informal agreement between a
property owner and a neighbor or friend. For example, a property owner
may accept of an informal offer by their neighbor to jointly or separately
make use of the owner’s property for hunting activities. Thus, the neighbor is
given a license to use the property. The individual given the license agrees to
maintain or improve the property for the agreed-to hunting privileges.

A license is the nonexclusive right to use a space or area within a parcel
of real estate (or its improvements) which is owned by another person. The
individual who holds the right to use by agreement does not receive any
rights to assign the right or to privacy. A license is subject to termination at
will by the owner of the burdened property, unless it has become irrevocable.

Consider a property owner who contracts for development work to be done
on their property. The owner allows the construction company to store excess
excavated dirt on one of the owner’s adjacent lots until the construction
company can haul it away.

While the dirt remains on the vacant lot, an adventurous dirt biker enters
the property and is injured. The injured dirt biker claims the construction
company is a licensee who is not in possession of the real estate and thus
is liable for their injuries. The construction company claims they have a
recreational use immunity since they have an interest in the property as a
licensee with a right to use it for the agreed-to purpose.
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A broker wants to increase the exposure of their business to the public by billboard
advertising.

The broker has a friend and business acquaintance who owns vacant property adjacent
to a highway. The property owner is willing to allow the broker to place a billboard on
their vacant land.

The broker and property owner enter into an oral understanding allowing the broker to
put up a billboard for the broker’s use only. It is agreed the broker may enter and exit
the property at will to install and maintain the billboard.

A time limitation is not specified for maintaining the billboard on the property, nor
is any fee or other compensation established. Critically, the property owner does not
relinquish any control over the real estate since they do not give the broker any other
right to use the property.

Have the broker and property owner established a landlord/tenant relationship or an
easement?

Neither! The broker has only been given a license to use the owner’s property.

Unlike a landlord/tenant relationship or an easement, a license to use real estate is a
personal privilege, unattached to any property owned by the broker. Thus, the use is
non-assignable to others by the broker and, unless agreed to the contrary or is unfair,
is revocable by the property owner at any time.

In this example, the holder of any interest in the property is exempt from
liability for injuries incurred by others arising out of their recreational use
of private property. The property interest exempt from liability may be either
pOSSesSOry Or NONPOSSEeSSOry.

Since a licensee has a nonpossessory interest in the property, they also have
recreational use immunity even though the owner remains in possession
and control of the land and the licensee has only a nonexclusive personal
right to use the property.!

Thus, the construction company is not liable for injuries which occur
during the dirt biker's recreational use of the property since the construction
company holds an interest in the property under their license to use.

Alicense is often confused with a lease. A lease conveys a possessory interest
in real estate which allows the tenant to exclude others from occupying the
leased premises.?

A license to use another person’s real estate is a personal privilege held by an
individual. However, a license is neither personal property nor real property.
Also, a license is neither owned by a person nor is it an appurtenance
to adjoining real estate. Thus, a license, not being property or capable of
ownership, cannot be transferred to the licensee’s successors or assigns.3

1 Calif. Civil Code §846
2 CC§761
3 Beckett v. City of Paris Dry Goods Co. (1939) 14 C2d 633

Case in Point

Use as a

personal
privilege

License vs.
lease
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License
distinguished
from a lease

Characteristics which distinguish a license from a lease include:

« no writing to formalize the agreement;

* norental payments;

+ no specificlocation on or within the property where the use will occur;
+ nointent to convey a leasehold estate;

+ noright to exclude others;

* no termination date; and

* termination at the owner’'s will, unless the license is irrevocable.

In our previous example, the broker may use their business acquaintance’s
property to set up their billboard and leave it in place on the property. Also,
the broker (or their representative) has the right to go back and forth across the
property to maintain or repair the billboard. Thus, the property is a servient
tenement subject to the terms of the license held by the broker. However, no
dominant tenement exists since no other property benefits from the license;
only the broker individually benefits as the licensee.

Thus, the owner of the property may demand removal of the broker's
billboard from the property at any time, and the broker needs to immediately
remove it.

A common thread which runs through both a lease and license is the right to
use the property. The glaring distinction between the two is that the license
does not include the right to exclude any other person from possession, as
does a lease.

Continuing with our example, the broker may not fence off, lock out or
quarantine in any way the ground under or around their billboard from
the property owner or any other person. The license affords the broker no
greater right to be on the property than anyone else the owner might allow
to concurrently use the property.

When an agreement with a property owner gives another person an exclusive
right to possess the property against all others, including the owner, it is a
leasehold estate — not a license.

Conversely, when the agreement confers only the privilege to use property
which remains under the owner’s day-to-day control, it is a license.4

For example, an owner of a packing company enters into an agreement to
purchase raw materials from a wholesale merchant. The wholesale merchant
supplies the packing company with raw materials over a three-year period.
In exchange, the packing company pays the agreed-to price for the materials
and allows the wholesale merchant the right to use an unlocked storage unit
to temporarily stockpile their materials. The packing company also allows
the merchant to use desk space in an office at the packing facility to conduct
business.

4 Von Goerlitz v. Turner (1944) 65 CA2d 425
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Theagreementdoesnotdesignate the exact spacestobeused by the merchant.
Also, the packing company concurrently uses the same space used by the
merchant.

Two yearsinto the arrangement, the packing company is sold. The new owner
demands the wholesale merchant move out immediately. The wholesale
merchant claims a lease existed between himself and the previous owner,
allowing him to remain on the property until the lease expires.

However, no dollar rental amount had been established. Importantly, the
wholesale merchant did not have exclusive possession of the spaces they
occupied.

Instead of a lease, the wholesale merchant held a license agreement to use
space under which the packing company had a superior possessory right
to the premises. Thus, the wholesale merchant’s use of unlocked space,
concurrently occupied by the original owner, was not a lease.

The mere permission of an owner to let someone use and occupy non-specific
space in a structure in a non-exclusive manner when the owner retains
possession and total control over the premises constitutes a license.’

Even if a written agreement identifies the interest given as a license, the
actual language and provisions of the agreement may render it a lease which
is improperly titled and referred to as a license.

For example, an optometrist enters into a written agreement with an operator
of a box store to establish an optical department on the premises. The written
agreement is entitled a license.

The agreement allows the store to determine the space the optometrist
will occupy, set the rent at a percentage of the optometrist’s total sales and
require the optometrist to make nightly deposits of receipts with the store’s
cashier. Also, the optometrist has the exclusive right to manage and operate
their trade within their space. The agreement prohibits the optometrist from
assigning their business and the occupancy to another without the store’s
prior consent.

The agreement is for a term of three years, at which time the optometrist
agrees to surrender the premises in good condition.

Two years after commencement of the agreement, the store hands the
optometrist a notice of cancellation of their agreement (rather than a three-
day notice to perform or quit) for the optometrist’s failure to deposit their
daily cash receipts with the store cashier.

The optometrist refuses to vacate, claiming they are a tenant of the store
under the written agreement. The store contends the agreement was a
license, terminable at any time and the optometrist must leave.

5 Caldwell v. Gem Packing Co. (1942) 52 CA2d 80
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Case in Point

What steps
does a landlord
take to serve

an unlawful
detainer on
a holdover
tenant?

Know your
tenancy or
lose time

Consider a corporation which owns 150 units in a resort condominium and sells time-
share memberships in the resort. A member may purchase up to four one-week time
share interests.

However, a member is not entitled to reserve any particular unit in advance of occupancy.
The assignment of units for actual occupancy during the time period selected is left up
to the discretion of the corporation’s board of directors.

The Department of Real Estate (DRE) issues a restraining order, stopping sales of these
time-share memberships because the corporation failed to first obtain a permit and a
public report from the DRE to sell fractional interests in real estate.

The corporation contends the memberships are mere licenses held by the members
to use unidentified space and are not a lease or other conveyance of space to the
members which require a permit and public report. The corporation further contends
the members do not hold an interest in the real estate since they do not have exclusive
right to the possession of any specific unit.

Here, the occupancy rights held by the members constitute a lease. The units to be
occupied are identical, the duration of occupancy is specific and each member has the
right to exclusive occupancy of a unit. [Cal-Am Corporation v. Department of Real
Estate (1980) 104 CA3d 453]

However, the terminology in their agreement and the payment of rent
is more in line with a lease than a license, indicating the parties created a
landlord/tenant relationship by their arrangements.

Similar to a lease, the provision prohibiting assignment is only applicable to
the ownership of an interest in real estate since a license is non-assumable as
nothingisactually owned for the licensee to assign. Also, the optometrist was
given exclusive possession of a designated space within the store for a fixed
period of time which eliminates the owner’s right to enter the optometrist’s
space at any time.

Thus, the arrangement by the content of the written agreement was a
lease. The right to exclude others from entry for a stated term, coupled
with assignment rights and rent, are characteristics of a landlord/tenant
relationship, not a license.®

/s

If an occupancy agreement contains words or phrases like “lease,” “rental,”
“demise” or “good tenantable condition,” the agreement will be construed to
be a lease rather than a license.

A license is usually oral with very few terms agreed to except the permission
to use or conduct an activity on a property. All the while, the owner remains
in actual possession and retains the right to exclude others, including the
licensee. Above all else, a license does not carry with it the right to exclude
anyone from the property.

6 Beckett, supra
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However, with every additional condition agreed to between an owner and
user, a license begins to recharacterize itself more and more into a lease.

For example, a broker has an office with unoccupied desks. The broker wants
to operate alone and avoid commitments to manage and supervise associate
licensees. However, the broker is willing to share space in the office with
other brokers.

The broker offers another broker the use of an office, desk space, a telephone
line and secretarial services. The brokers orally agree each will pay their own
proportionate share of utilities, secretarial services and rent.

A time period for the use is not specified. The office space selected by the other
broker is unlocked and open to the entire office.

In this instance, the original broker may terminate this “rent-a-space”
relationship at any time without prior notice or cause since the other broker
has been given no more rights than a licensee to use office space.

Conversely, when a broker offers space in their office under a written
agreement providing for lockable office space and a specific period for
occupancy, the agreement is a lease. With a lease (or a month-to-month
rental agreement) in hand, the broker creates a landlord/tenant relationship,
not a license.

On some occasions, a license and a lease co-exist and are held by the same
person.

A person whois a tenant with exclusive occupancy to part of the space on the
premises of a shopping center also holds a license to use an adjacent portion
of the premises as well.

For example, a retail tenant leases space in a shopping center. The tenant
has exclusive possession of their store space controlling who may enter.
However, the tenant shares use of the sidewalks and parking lots with other
shopping center tenants and all the customers of the shopping center.

The tenant has no right to exclusive possession of the sidewalk and parking
area, only the space enclosed within their unit. Thus, the tenant holds a
license for access and non-exclusive use of the parking area and a lease for
the space within the shopping center.

Occasionally an individual makes substantial expenditures to improve or
maintain their use of another person’s property. When they do so over a
long period of time in reliance on their oral agreement with the owner of
the property, the license becomes irrevocable. A property owner may not
terminate an irrevocable license at will.

A license
coupled with
a lease

An
irrevocable
license
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irrevocable license
Theright to enter and
use property when
the specific activity
granted by the license
is maintained by the
licensee’s on-going
expenditure of money
or equivalent labor,
and remains feasible.

An irrevocable license grants an individual the right to enter and use
property when the specific activity granted by the license remains feasible,
maintained by the licensee’s on-going expenditure of money or equivalent
labor.

Consider the construction of a privacy wall between adjacent lots. The lots
are located on a hillside, one above the other. Each lot is flat with a graded
slope between them to adjust for the difference in the elevation. Each lot is
improved with a residence.

The boundary line between the lots is located at the bottom of the slope.
However, for a wall to give the owner of each lot privacy, the wall needs to
belocated at the top of the slope, entirely on the uphill parcel and several feet
from the boundary line.

The owner of the uphill lot agrees to allow the neighbor below to construct a
masonry wall with its foundation on the top of the slope. The owner and the
neighbor agree on the height of the wall and that the neighbor may use the
slope between the wall and the property line.

The uphill lot owner orally agrees to the wall as an encroachment. However,
they do not reduce the agreement to a writing and thus no easement is
created.

The neighbor constructs the masonry wall as agreed at the top of the slope.
They also build a gazebo within the slope area between the fence and
property line.

The owner of the uphill lot sells the property. The buyer as the new owner
has thelot surveyed and demands the neighbor remove the wall and gazebo
since they encroach on the buyer’s property.

The neighbor claims they have an irrevocable license to maintain the
encroachments.Theneighbormay use the slope since they spent considerable
time and money to construct the encroaching wall and gazebo structures in
reliance on the prior owner’s oral agreement which allowed them to build
the wall and use the slope.

The buyer claims they cannot be barred from revoking the license since
they had no notice the license existed and the use was not reduced to an
enforceable easement.

However, the license became irrevocable due to the neighbor’s substantial
effort or expenditures made in reliance on the oral agreement with the
property owner allowing the use. Further, the buyer — as a successor owner
of the property burdened with the use allowed by the oral license agreement
— need not have any knowledge of the irrevocable license to be barred from
denying the neighbor’s continual use to maintain the existing wall and
gazebo under the oral agreement.’

7 Noronha v. Stewart (1988) 199 CA3d 485
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Unlike an easement or a lease, a license is a personal privilege held by
an individual, not an appurtenant right belonging to another property
forits future owners to receive and use. Since a license is a personal right
and does not benefit another property, the right given by the license
cannot be conveyed to another individual as there can be no successors
or assigns to the interest.

A holder of a license does not usually pay rent for the right to use the
burdened property. If consideration for the license exists, it is typically
in the form of an expenditure of time and money by the licensee to
improve or maintain the use authorized on the burdened property.

On some occasions, a license and a lease may sometimes co-exist and
be held by the same person. For example, a person who is a tenant with
exclusive occupancy to part of the space on the premises of a shopping
center also holds a license to use an adjacent portion of the premises as
well.

However, with every additional condition agreed to between an owner
and user, a license begins to recharacterize itself more and more into a
lease. Words or phrases like “lease,” “rental,” “demise” or “good tenantable
condition” are characteristic of a lease rather than a license.

dominant tenement Pg. 67
irrevocable license Pg.74
license Pg. 68
servient tenement Pg.67

Quiz 4 Covering Chapters 7-9 is located on page 444.
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Chapter

After reading this chapter, you will be able to: Learning
+ identify the appurtenant water rights attached to riparian land; Obiectives
and

« understand the extent and terms of riparian rights.

appropriation right riparian right Key Terms
correlative right State Water Resources Control
overlying right Board
prescriptive right usufructuary right
riparian land
Water belongs in one of two categories: Water is

* surface water, consisting of watercourses, lakes, springs, marshes, pysed. not
. ’
ponds, sloughs and any other water flowing over the surface of the
earth caused by rain, snow, springs or seepage; or owned

* ground water, consisting of percolating, subterranean bodies of water
located in underground basins.

Holders of rights to withdraw surface waters have riparian rights. Holders R
of rights to pump ground water have overlying rights. The right of a real

estate owner to take

The legal rights to extract and use water are based on priorities and are surface water from a
running water source

classified as: contiguous to their
. . . . . . . land.
« land owner’s rights consisting of both riparian and overlying rights;

1 Restatement of the Law 2d Torts §5§841, 845, 846
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overlying right
The right of a real
estate owner to take
the ground water
below the surface of
their land.

Land entitled
to water
rights

riparian land

A parcel of real estate
located next to a water
source with surface
water and within

the watershed of the
surface water.

« appropriation rights to withdraw water under license from the state;
and

« prescriptive rights to withdraw water legally entitled to be used by
others.

Riparian rights refer to a land owner's appurtenant property right to
withdraw water from an adjacent river or lake for beneficial use on their
riparian land.

Overlying rights refer to a land owner’s right to the use of ground water
below the surface of their land.

An overlying land owner has rights to an allotment of water which is
measured by the ground water in the basin over which their land is located.
Overlying land owners have equal rights against other overlying land
owners to a basin’s ground water percolating underneath their land, subject
to their reasonable use of the water.

Overlying and riparian rights are legally analogous to one another, except
for the limitations placed on overlying land owners to use ground water and
riparian land owners to use surface water.?

A land owner's use of water in the exercise of their riparian or overlying
water rights has priority over water rights held by appropriators licensed by
the state.

Riparian and overlying water rights are part of the ownership of land, and
run with the title to the land when it is sold. Water rights are not personal
property which may be assigned or used for the benefit of other property.

Riparian land is a parcel of real estate located both adjacent to a water
source with surface water and within the watershed (basin) of the surface
water. Similarly, littoral land specifically borders a pooled body of water.

A parcel is considered riparian land when it:

* touches the surface water; or

« was part of a larger riparian parcel and retained its riparian rights by
reassignment when parceled.

The amount of frontage in actual contact with the surface water of a river
or lake does not determine whether a parcel is considered riparian land.
For example, a 40-acre tract of land, of which only 250 feet abuts a stream, is
considered riparian land.3

To constitute riparian land, a property also needs to be located within the
watershed surrounding the watercourse. Should a portion of riparian land
extend outside the watershed, only the portion within the watershed is
entitled to use the water from the watercourse.

2 City of Barstow v. Mojave Water Agency (2000) 23 C4th 1224
3 Joeger v. Mt. Shasta Power Corp. (1932) 214 C 630
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Surface water used on land located within its watershed will eventually
return to the watercourse, minus the water consumed, in a natural process
called percolation. Additionally, rain falling on lands within the watershed
of a watercourse feeds the watercourse. Thus, a riparian land owner may only
divert water to the portion of their land which allows the water to return to
the watercourse.

Land lying within the watershed of one stream above the point where the
two streams unite, called a confluence, is not considered to be riparian
to the other. Further, the surface flow (river) below the confluence of two
streams is a new and entirely different watershed, justifying a new name for
the river below the confluence, as is the practice in Mexico to distinguish the
watershed.

The right to use riparian water is an appurtenant (incidental) right attached
to and transferred with the ownership of real estate.>

Each riparian land owner is entitled to a reasonable use of the natural flow
of stream water running through or adjacent to their land. However, the
quantity of the water withdrawn is subject to an upstream riparian land
owner's priority right to first withdraw water for reasonable use on their
upstream riparian land.

Additionally, a riparian land owner may not divert stream water to
nonriparian lands, even when they are entitled to use the water on their
riparian land, since they are subject to the rules of percolation within the
watershed. The land owner's riparian right to use the surface water is
appurtenant to the land bordering the stream, not other lands without a
border on the stream.®

Riparian rights are limited by the requirement that water taken from a
stream needs to be put to a reasonable and beneficial use. Water is a state
resource which, when used under a legal right, needs to be put to reasonable
and beneficial use to the fullest extent possible. No one has a protectable
interest in the unreasonable use of water.’

Reasonable and beneficial uses include:

* domestic uses; and

+ agricultural irrigation.

Whether a particular use of water is reasonable and beneficial is determined
on a case by case basis.®

Anaheim Union Water Co. v. Fuller (1907) 150 C 327
Calif. Civil Code §§658, 662

Gould v. Eaton (1897) 117 C 539

Calif. Constitution, Article X §2

Calif. Constitution, Article X §2

® N O u A

Riparian
rights are
appurtenant

Reasonable
use and
domestic
priorities
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Case in Point

Use as a

personal
privilege

correlative right

The sharing of water
between riparian

land owners based

on a tiered variety

of priority and
subordinate uses across
the entire group of
riparian owners.

Water
rights are
usufructuary

usufructuary right
The right to reasonable
use of water

subject to changing
circumstances
controlling the use of
water.

Consider two land owners with riparian rights to the water in a creek. Both owners use
the creek water for domestic purposes. The upstream owner begins to divert all of the
creek’s water with a dam to their riparian land for use in their domestic consumption
and agricultural irrigation.

The downstream owner removes the diversion dam and starts to draw water flowing
in the creek to their property again. The upstream owner seeks to bar the downstream
owner from preventing the diversion of the creek water.

The upstream owner claims their diversion of the creek water may not be prevented by
the downstream owner since the upstream owner by location on the creek has priority
and is entitled to first use of the water for domestic and irrigation uses as a riparian
owner.

The downstream owner claims they may prevent the diversion of the creek water since
the upstream owner’s diversion is completely depriving them of their riparian right to
the water for domestic use.

In this scenario, the downstream owner is entitled to satisfy their domestic water
needs before the upstream owner may use the water for agricultural irrigation. It is
unreasonable for the upstream owner to use water for irrigation before the domestic
uses of the downstream owner are satisfied. [Drake v. Tucker (1919) 43 CA 53]

While riparian land owners hold the same classification of legal rights to
water, they need to share the water, giving priority to domestic uses over
other uses, including agricultural irrigation.

The sharing of water between riparian land owners, with priority to upstream
owners, isbased on a tiered variety of priority and subordinate uses across the
entire group of riparian owners, called correlative rights. Each land owner
holds correlative rights within the riparian class of water rights.

Owners of land and water providers (appropriators) who hold water rights
do not legally own water. They own rights to the reasonable use of the water.
Their right-to-use is subject to change when circumstances controlling the
use of water change, called usufructuary rights. It is a sort of “here today,
gone tomorrow” approach to access and possession.

When a riparian land owner is not using water, downstream riparian land
owners are entitled to the full flow of the water, subject to the upstream
riparian owner'sfuturereasonable use.Thus, thelack of use of theappurtenant
right to water is not lost by mere nonuse alone.

However, an upstream riparian owner who is not using their allotment of
water may not divert water to nonriparian land since the water does not
percolate into the watershed.’

9 Gould, supra
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In 1943, California established the State Water Resources Control Board
(Board). The Board acts as a referee for all disputes over water rights. The
Board advises the California courts on the appropriate water allotment each
of the disputing parties is entitled to take. Also, on a request from holders
of water rights, the Board itself may hear legitimate disputes between the
parties to determine the water allotment each party is entitled to take.™

When the Board determines the allotment of water to each holder of
riparian rights, the needs of all riparian land owners within the watershed
are taken into account. The amount of water allocated to a riparian owner
is individually determined based on numerous factors, such as the need for
domestic use, irrigation and generating power.

For example, an upstream owner of 66 acres of riparian land suitable for
profitable irrigation is entitled to a smaller proportion of the water from a
watercourse running through their land than a downstream owner of 96
acres of riparian land also suitable for profitable irrigation.*

An owner of riparian land has water rights which are “part and parcel” of
their land, called appurtenant rights. As appurtenant rights, riparian water
rights cannot be lost by disuse.

For example, co-owners of riparian land partition the land, providing each
with separate ownership of a pro rata portion. The partition is made by
deeds which grant each owner their pro rata share of the original parcel’s
riparian right to the stream flow running through the parcels. Concurrently,
the co-owner receiving the southern parcel is given an easement across the
northern parcel to construct a pipeline to divert their share of the water from
the stream to their parcel.

The southern owner never builds the pipeline and never diverts the water.
Later, the northern owner begins to divert all the water from the stream to
their parcel above the point where the pipeline easement meets the stream.

The southern owner claims the northern owner may not divert all the water
from the stream since, as a riparian owner, the southern owner is entitled to
their pro rata share of the stream's flow, whether or not they use their share.

The northern owner claims they may divert all of the stream water since
the rights of the southern owner to divert the water were contingent on the
construction of the pipeline and the diversion of the water, which was never
done.

However, the northern owner may not interfere with the southern owner’s
riparian right to theirreasonable share of the stream’s flow. The riparian rights
of the southern owner are “part and parcel” of theirland, appurtenantrights
which cannot be lost by disuse alone. The pipeline easement also cannot be
lost by disuse alone.™

10 Calif. Water Code §2501
11 Half Moon Bay Land Co. v. Cowell (1916) 173 C 543
12 Parker v.Swett (1922) 188 C 474

Competing
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State Water
Resources Control
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Government entity
established to ensure
the proper allocation
and efficient use of
state water resources.
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by disuse
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Public
dedication by
allowing use

Consider two appropriators who have no riparian rights appurtenant to
any land but are allowed to withdraw water up to a set amount in the river.
Additionally, both appropriators are entitled to take water unused by senior
appropriators.

The senior appropriator fails to take their entitled amount of unused water
during a five-year period. The junior appropriator seeks to reduce the amount
of the senior appropriator’s entitlement to the amount actually used each
month during the prior five years, claiming the senior appropriator's nonuse
forfeited the unused portion of their entitlement.

The senior appropriator claims they did not forfeit their right by nonuse since
the amount of unused water available is unpredictable and therefore cannot
be forfeited. Did the senior appropriator forfeit the unused portion of their
entitlement to unused water?

Yes! The senior appropriator's nonuse forfeited their right to take unused
water, entitling the junior appropriator to take the unused water up to the
amount of their entitlement.’s

For example, a downstream riparian owner constructs a canal to divert
a large portion of a river's flow. The water is diverted for the domestic and
irrigation uses of towns which were established and grew in reliance on the
diverted water. The extent of the diversion is known to an upstream owner
who allows the diversion to continue uninterrupted for several years.

Later, the upstream owner begins to take water from the river for irrigation
of their lands, diminishing the amount of water available for the public use.
The downstream owner seeks to bar the upstream owner from diverting
the water, claiming the diversion upstream now deprives the downstream
riparian owner of the water they were accustomed to diverting for the public
use.

The upstream riparian owner claims they are entitled to divert the water for
irrigation of their riparian lands since, as a riparian owner, they are entitled
to use a reasonable share of the river water.

The downstream riparian owner claims the upstream riparian owner is not
entitled to divert water forirrigation since the water taken by the downstream
owner is devoted to public use in reliance on the upstream owner’s disuse.

In this instance, the upstream riparian owner may not now interfere with
the downstream diversion of water. The diversion of water for public
use was allowed to continue unchecked for a period of years. This non-
interference conduct constituted a dedication of the upstream owner's water
rights to public use. The upstream riparian owner’s only recourse is to seek
compensation for their lost riparian rights from the downstream owner.

13 North Kern Water Storage District v. Ken Delta Water District (2007) 147CA4th 555
14 Miller & Lux v. Enterprise Canal & Land Co. (1915) 169 C 415
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Consider riparian land fronting a river or lake which is parceled. One of
the parcels created has no frontage on the watercourse. The parcel is later
conveyed without a provision in the deed transferring the riparian rights.
Here, the parcel conveyed without reference to its riparian rights loses its
riparian land status forever.

The conveyance of a parcel, severed from a larger parcel which has riparian
rights, terminates the conveyed parcel’s riparian rights unless the rights are
transferred by the deed which severed the parcel. Even when the severed
parcelis eventually conveyed to waterfront owners of portions of the original
riparian tract, the severed parcel’s status remains nonriparian.s

The right to the use of water located within the state of California may be
acquired by appropriation by applying for a permit from the Board *

On the approval of an application for an appropriation permit by the Board,
the permit is issued granting the appropriator the right to use water only to
the extent and for the purpose described in the permit, called appropriation
rights.””

Waters flowing underground or surface waters flowingin natural channelsin
excess of the entitlement of riparian, overlying and previously appropriated
water rights are considered the public water of the State of California. These
excess waters are subject to appropriation by anyone.*®

An appropriator’s rights against other appropriators are based on the “first in
time, first in right” theory. Thus, prior appropriators may divert all the water
allotted for use under their permit before later appropriators may divert
water, a tiered condition called priority.*

The excess water previously allotted to later (junior) appropriators may not
now exist after prior (senior) appropriators take their allotment, leaving no
water to be taken by junior appropriators. Correlative rights to a parity share
do not exist among appropriators since they are not riparian or overlying
land owners.

Additionally, land owners possessing riparian and overlying rights have
water rights which are superior to the rights of appropriators, called priority
rights. Appropriators may only appropriate water which is not presently
being used by a riparian or overlying land owner and has not already been
appropriated by anyone else, called surplus water.

In the event of a water shortage, appropriators have to yield to riparian and
overlying land owners since land owners have priority rights to divert or
pump water. These rights are appurtenant to their property.>°

15 Anaheim Union Water Co., supra
16 WatC§102

17 WatC§1381

18 WatC§1201

19 CC81414

20 City of Barstow, supra
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Prescriptive
rights by
converting
water

prescriptive rights
The right to use
water established

by appropriating
nonsurplus

water openly and
adversely for an
uninterrupted period
of five years without
documentation of a
legal right.

When a person licensed to appropriate water fails to use the water for a period
of five years, their appropriation rights terminate and the water allocated
to the appropriator reverts back to the public. Once the water reverts to the
public, it is once again regarded as unappropriated.*

Prescriptive rights to the use of water may be established when a person
appropriates nonsurplus water openly and adversely for an uninterrupted
period of five years, and does so without documentation or evidence of a
legal right, called a claim of right. Essentially, an adverse user is converting
water, which riparian or overlying land owners have the right to withdraw,
to their use without a good faith belief they hold any legal rights to its use.

Riparian and overlying owners may interrupt anyone trying to obtain
prescriptive rights by continuing to use their allotment of water. Holders of
riparian and overlying rights lose priority to those who obtain prescriptive
rights to water, since their water rights have been lost to the extent taken by
prescription.

For example, an upstream riparian owner builds a dam which stops the flow
of a stream to a downstream riparian owner. The downstream riparian owner
is aware of the dam and allows the upstream owner to divert the flow of the
stream for over five years.

Later, the downstream riparian owner seeks to stop the upstream riparian
owner from diverting the flow of the stream, claiming they are entitled to a
portion of the stream’s flow since they are a riparian owner.

The upstream riparian owner claims the downstream riparian owner may
not stop the upstream riparian owner from diverting the stream since the
upstream riparian owner have been openly and adversely diverting the
water for over five years and now hold prescriptive rights in the water which
may not be taken from them.

In this situation, the downstream riparian owner may not stop the upstream
riparian owner from diverting the stream. The upstream riparian owner has
been adversely diverting the water with the downstream riparian owner'’s
knowledge for over five years. Thus, the upstream riparian owner now has
prescriptive rights in the water which are superior to the riparian rights of
the downstream riparian owner.

Prescriptive rights, like appropriation rights, may also be lost by
abandonment after five years.

21 WatC§1241

22 City of Barstow, supra

23 Sibbett v. Babcock (1954) 124 CA2d 567
24 CC8811
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Riparian, overlying and appropriation rights are subject to the state’s interest
in conserving and regulating water use. The state government, under its
Board, controls unclaimed water rights and partitions water for the highest
and most beneficial use.?

The state government regulates the use of water in California when disputes
arise between riparian/overlying land owners and appropriators. The Board
determines the respective water rights of individuals and makes decisions by
weighing the public interest versus the needs of individuals.?

Consider a city whose water supply is experiencing a shortage since the
underground water basin is being overdrawn. A resolution is adopted by the
city calling for those land owners and appropriators who agree to be bound
by the solution to give up their water rights in exchange for an allotment
of water. Each user agreeing to the allotment is given an amount they may
pump without charge. The amount of the allotment is based on the highest
quantity of water the user consumed annually during the last five years. A
fee will be charged to pay for the purchase and replacement of water used
beyond the allotted amount.

Additionally, the terms of the resolution are imposed on all land owners
with overlying water rights even if they do not agree to the resolution, thus
eliminating their priority water rights.

An overlying land owner subjected to the resolution claims a taking of their
priority water rights has occurred without compensation since the city’s
allocation solution elevates the rights of appropriators and those without
any water rights to the status of riparian owners.

The city claims placing the owner under the city’s water resolution is not
a taking since the state Constitution requires the water supply to be made
available to the largest number of users the water supply can reasonably
support.

However, placing the overlying land owner under the city’s water resolution
does constitute a taking. The city may impose a water resolution to achieve
a practical allocation of water among those with competing interests in
the water. However, the city’s resolution may not ignore priority rights of
overlying land owners who assert them, change priorities among the class of
holders of water rights nor eliminate vested water rights. Thus, the overlying
land owners have priority over appropriators to the ground water and may
pump to satisfy their domestic and agricultural irrigation needs which are
reasonable and beneficial.*”

25 WatC§101
26 Wat C §2501
27 City of Barstow, supra

Regulation of
water rights
by the Board
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Holders of rights to withdraw surface waters have riparian rights.
Holders of rights to pump ground water have overlying rights.

The legal rights to extract and use water are based on priorities and are
classified as:

+ land owner's rights consisting of both riparian and overlying
rights;

+ appropriation rights to withdraw water under license from the
state; and

+ prescriptive rights to withdraw water legally entitled to be used
by others.

Riparian land is a parcel of real estate located both adjacent to a water
source with surface water and within the watershed (basin) of the
surface water.

The right to use riparian water is an appurtenant (incidental) right
attached to and transferred with the ownership of real estate. As
appurtenant rights, riparian water rights cannot be lost by disuse.

Riparian rights are limited by the requirement that water taken from a
stream needs to be put to a reasonable and beneficial use.

The sharing of water between riparian land owners, with priority to
upstream owners, is based on a tiered variety of priority and subordinate
uses across the entire group of riparian owners, called correlative rights.

The conduct of an adversely affected land owner may cause their
riparian rights to be dedicated to the public use. Once dedicated, the
land owner may only seek compensation for the loss of their riparian
rights and may not get their rights back.

The conveyance of a parcel, severed from a larger parcel which has
riparian rights, terminates the conveyed parcel’s riparian rights unless
the rights are transferred by the deed which severed the parcel.

Prescriptive rights to the use of water may be established when a
person appropriates nonsurplus water openly and adversely for an
uninterrupted period of five years and does so without documentation
or evidence of a legal right.

Riparian, overlying and appropriation rights are subject to the state’s
interest in conserving and regulating water use. The State Water
Resources Control Board controls unclaimed water rights and partitions
water for the highest and most beneficial use.
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Chapter

After reading this chapter, you will be able to: Learning

+ understand the agreed-boundary doctrine; i H

+ know the elements needed to establish a boundary line under the Objectlves
agreed-boundary doctrine;

+ identify common boundaries and common boundary
improvements; and

+ understand the types of common boundaries and the rights of
adjacent property owners relative to them.

agreed-boundary doctrine lotline adjustment Key Terms
common boundary nuisance
improvement party wall

e b R b b L statute of limitations

Boundaries between parcels of real estate are set out by a survey and recorded settmg

as the legal description of each parcel. When the boundary line in a recorded .
deed is readily ascertainable by a surveyor, the description in the record boundaries
controls.

However, uncertainty over the exact location of a boundary line may arise
in a number of circumstances. For example, where natural markers, such as
trees, boulders or a creek, were used to mark a boundary line, the location of
the markers may have changed or disappeared over time.

Section posts and other surveyor's monuments which indicate boundary
lines are also subject to earth movement, climatic changes and human
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Doctrine
of agreed
boundaries

agreed-boundary
doctrine

When owners of
adjacent properties
uncertain over the
true boundary agree to
establish the location
of their common lot
line and acquiesce to
the boundary line for
at least five years.

activity. Additionally, the legal descriptions for parcels of real estate may be
conflicting or simply fail to correctly set a boundary line, or may not coincide
with another line or boundary.

Absent an ascertainable location of a boundary line, the agreed-boundary
doctrine sets the parameters for the boundary between adjoining parcels.

To establish a boundary line under the agreed-boundary doctrine, the
following facts need to exist:

* uncertainty as to the boundary’s exact location;
+ anagreement between the owners to set the boundary line; and

+ acquiescence to the boundary line for a period of at least five years.

Alternatively, when a substantial loss might be suffered due to a change in
the location of the boundary line to the legally described location, a new
boundary may established under the agreed-boundary doctrine.*

The agreed-boundary doctrine was developed during a time when less
advanced surveying techniques occasionally made it too difficult or
expensive to locate the boundary line described in the deeds.

Thus, the more practical way to set a boundary line in rural and relatively
unpopulated areas was often for owners of adjacent parcels to agree between
themselves on the location of a common marker, such as a fence, as the
boundary.

Today, surveying techniques are significantly improved. Now, when a
deed is clear and a competent surveyor is available, the true boundary line
can easily be established and the uncertainty of the boundary’s location is
eliminated. Thus, the ancient agreed-boundary doctrine has been reduced to
the status of a legal last resort.

In the absence of an oral or written agreement between an owner and their
neighbortosettheboundarylineatsome place otherthanadocumented deed
line, the boundary line described in their deeds remains as the boundary.?

Consider a parcel of real estate divided into two equally sized parcels by a
recorded survey. Later, the owners erect a fence between the parcels which is
notlocated on the recorded common boundary line. Thus, one parcel appears
to be physically larger than the other.

Multiple years later, the owner of the smaller parcel sells their land. The new
owner hires a surveyor to determine the location of the boundary between
the properties.

Thesurvey setstheboundary atthelocation described inrecorded documents.
The survey shows the fence is not located on the legally described boundary
between the adjacent properties.

1 Erniev. Trinity Lutheran Church (1959) 51 C2d 702
2 Armitage v. Decker (1990) 218 CA3d 887
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The new owner of the smaller parcel seeks to recover possession of the land
between the fence and the boundary.

The neighboring owner of the larger parcel claims the fence is the agreed
boundary since it is reasonable to infer the previous owners agreed the
location of the fence to be their common boundary.

The owner of the smaller parcel claims the agreed-boundary doctrine does
not apply since a recorded legal description of the boundary is available and
the true boundary is known and can be located by a survey.

Is the owner of the smaller parcel correct in relying on the legal description
of the property to establish the actual boundary location?

Yes! The doctrine of title by agreed boundaries, commonly referred to as the
agreed-boundary doctrine, does not apply since:

+ the exact boundary location can be readily located; and

+ the owner of the larger parcel defending the fence as the boundary
provided no evidence the prior owners were uncertain as to the
true boundary description and then, to resolve their uncertainties of
location, agreed the fence would mark the boundary.3

Once owners of adjacent properties uncertain over the true boundary agree to
establish the location of their common lot line, the location they set replaces
the legal line provided either:

+ afive-year statute of limitations has run; or

+ asubstantial loss might result from the boundary line being moved to
the legally described location.

For example, two farms are operated on adjacent parcels of real estate. When
the parcels were originally surveyed decades earlier, the federal government
placed a five-inch section post to mark the boundary line. The neighbors
search but cannot locate the section post to help them set their property lines.
Instead of surveying their parcels, they mutually erect a fence intending it to
set the boundary between their properties.

The fence is eventually taken down, but the owners continue to farm up to
the spot where the fence had been located.

Over five years later, each owner sells their respective property to different
buyers. The new buyers continue to farm their parcels within the parameters
set by the original owners.

Later, one of the new owners surveys their parcel which reveals the owner’s
neighborhasbeen farming 2.5 acreson theirside of the propertyline described
in the public records.

3 Bryantv. Blevins (1994) 9 C4th 47

Agreeing to
the boundary
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Agreement to
make certain

The element
of duration

statute of
limitations

A period of time
establishing the
deadline for filing a
lawsuit to resolve a
dispute.

The owner sues to quiet title and reclaim possession to the 2.5 acres. The
neighbor claims the fence line became the boundary line when the original
owners set the fence as the property line between the adjacent parcels.

Is the fence line the true boundary line?

Yes! When the owners of adjacent real estate are uncertain where their
boundary is located, they may agree to set a new boundary line.

Further, the agreed-to boundary which remains in place for more than five
years is binding on subsequent owners even though the recorded legal
description is different.s

An agreement to mark a boundary line may be oral, written or result from
the conduct of neighboring property owners.

Oral or written agreements on the boundary’s location are called express
agreements since they are not implied.

Written agreements are the most effective type of express agreement since
they formally document the mutual intentions of both owners. However,
they usually exist only in the case of a lot line adjustment map. Unlike
the conveyance of real estate, owners do not have to put their boundary
agreement in writing for it to be enforceable.

With the setting of an agreed boundary, neither owner is conveying real
estate to the other. Instead, the owners are agreeing to what land constitutes
their own property.s

Owners need to acquiesce to the agreed boundary for a period of at least five
years. This five-year period is the statute of limitations for the recovery of
real estate.®

The statute of limitations requires the adjacent owners to resolve a dispute
within the five-year period. When disputes are not settled within this period,
the claims are put to rest. Thus, an owner who fails to object to a boundary
dispute during the statute of limitations period is presumed to have agreed to
the boundary set by the adjacent property owner.

However, an exception to the five-year rule arises when substantial loss will
be caused by the movement of the agreed boundary to the true lot line.

For example, when an adjacent owner builds improvements near the line
established in reliance on an agreement that it is the boundary, the new
boundary is allowed without the enforcement of the five-year period.

4 Joaquin v. Shiloh Orchards (1978) 84 CA3d 192
5 Youngv. Blakeman (1908) 153 C 477
6 Calif. Code of Civil Procedure §318
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However, the new boundary is only allowed when the adjacent owner can
show that moving the boundary will result in substantial loss due to the
existence of improvements.”

When a writing setting the boundary is not available, subsequent owners
need to look to the prior owner's activities for an implication that an
agreement existed as to the location of the boundary line.

For example, the construction of a fence may imply an agreement to set a
boundary. However, in order for the fence to control in an agreed-boundary
dispute, the owner relying on the fence as a boundary needs to present
evidence to show the fence was erected to resolve a boundary uncertainty
known to previous owners.

For example, a fence is erected between two parcels of real estate by the
owners of the parcels. Both parcels are sold 20 years later.

The new owner of one of the parcels commissionsa survey.The survey reveals
the 20-year old fence dividing the owner’s property and the neighboring
property is not in the correct location.

The owner builds a new fence on the actual boundary line located by the
survey.

Theneighbor then seeks toremove the new fence and obtain possession to the
real estate up to the old fence line. The neighbor claims the agreed-boundary
doctrine sets the boundary at the original fence line since the fence existed
for 20 years without dispute.

The owner claims the agreed-boundary doctrine does not apply since the
previouslandownersdid notagreetoerect the fencebased on any uncertainty
as to the location of the true boundary.

Can an agreement be implied to set the boundary line at the old fence?

No! The mere acquiescence to the placement of a fence, absent evidence of
uncertainty and an agreement to resolve the uncertainty, is not enough to
establish a boundary under the agreed-boundary doctrine.?

Fences are built for a variety of reasons, one of which is to establish a
boundary. Other reasons for erecting fences include controlling animals,
aesthetics or to prevent children from wandering off a property.

Further, the location and condition of a fence may be influenced by the
topography of the property, the terrain on which it is placed, requirements of
an animal enclosure or the loss of lateral and subjacent support.°

While a fence or wall is evidence of a line for something, a fence does not
necessarily set the property boundary.

7 Romanv. Ries (1968) 259 CA2d 65
8 Mehdizadeh v. Mincer (1996) 46 CA4th 1296
9 Bryant, supra

Marking the
line
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Limitations of
the doctrine

lotline adjustment
When adjacent
property owners move
an existing property
line.

Shared
rights and
responsibilities

common boundary
improvement

An improvement
which acts as a
demarcation of the
property line.

Party walls
are owned by
both

party wall

A common boundary
improvement located
on a property line
between adjacent
properties, such as a
wall, fence or building
co-owned by the
adjacent property
owners.

The agreed-boundary doctrine has limitations. The doctrine cannot be used
to convey property. Further, the agreed-boundary doctrine can only set a
boundary, the exact location of which is unknown to the adjacent owners
without a survey or litigation.

Any attempt to convey a portion of a lot to the owner of an adjacent property
by use of the agreed-boundary doctrine violates the statute of frauds which
requires a writing documenting the intent to convey land. Thus, the agreed-
boundary doctrine may not be used to make lotline adjustments in which
adjacent owners move an existing line, the location of which is known to
them.

In addition to knowing the boundaries of parcels of property, prospective
buyers interested in a property are concerned about:

+ the ownership of any common boundary improvements; and

+  who is responsible for their maintenance.
The rights of the adjacent property owners when setting up, maintaining

or removing common boundary improvements depend on the type of
improvement which exists.

A common boundary improvement may be a:

« party wall;

+ boundary fence;
+ treeline;

+ driveway; or

« ditch.

Common boundary improvements, other than trees, located on a property
line between adjacent properties are called party walls.

A party wall may be in the form of a wall, fence or building wall co-owned
by the adjacent property owners.

The use and ownership of a party wall is best set forth in a written agreement
between adjacent property owners. The agreement defines each owner's
responsibility for sharing the cost of maintaining the party wall. However,
these written agreements rarely exist.

An adjoining property owner may not remove or destroy a party wall without
the consent of the other owner since each has an interest in the party wall.

Anownermayalterapartywall,suchasbyinstallingcosmeticornamentation
on their side. However, they may not injure the wall or interfere with the
adjoining property owner’s use of the party wall.*

10 McCarthy v. Mutual Relief Ass'n of Petaluma (1889) 81 C 584; Tate, supra



Chapter 9: Boundary lines 95

For security and privacy purposes, many properties are fenced in by a
boundary fence. A boundary fence may be a party wall co-owned by the
adjacent property owners.

When an owner leaves their land unfenced and later decides to enclose it by
using the existing fence as part of the enclosure, they need to compensate the
neighbor who built the fence for the pro rata value of the neighbor’s fence
used by the owner.”

Owners of adjoining properties are presumed to benefit equally from
boundary fences. Under this presumption, all adjoining owners are equally
responsible for constructing, maintaining and replacing boundary fences.*

The responsibility for constructing, maintaining or replacing boundary
fences may be altered or removed only by:
« a written agreement between all affected owners; or
+ an adjoining owner's judicial petition to remove or alter their
responsibility.
On an owner's petition to a court, factors considered when determining an
owner's responsibility for a boundary fence include:
+ whether the boundary fence presents a financial burden
disproportionate to the owner's benefit;

« the cost of the construction, maintenance or replacement in relation to
the value added to the owner's property;

« whether financial responsibility for the boundary fence imposes
unjustifiable financial hardship;

« the reasonableness of the construction, maintenance or replacement;
and

+ any other unequal impact the construction, maintenance or
replacement of the boundary fence may have on the owner.

When neighbors are responsible for a boundary fence, the owner who plans
to construct, replace or maintain the fence is to provide a 30-day written
notice to the affected adjoining property owners. The notice is to include:

+ a notification of the presumption of equal responsibility for the
boundary fence;

+ the problem to be addressed;

+ the proposed solution;

+ estimated costs;

+ the proposed division of costs; and

+ the proposed timeline to address the problem. 4 [See RPI Form 323]

11 Calif. Civil Code §841(b)(2)
12 CC§841(b)(1)
13 CC§841(b)(3)
14 CC§841(b)(2)

Boundary
fences

and cost
contributions

Maintaining
the good
neighbor
fence
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Line trees,
a trunk with
common
owners

common boundary
trees

Shrubbery or trees
with trunks which
stand partly on the
land of two adjacent
properties belonging to
the adjacent owners.

Sharing
boundary
trees

Remedies

nuisance

An action which is
injurious to health,
offensive to the senses,
or obstructs the use
and enjoyment of
surrounding property.

Trees are:

+ solely owned;
+ government owned; or

+ commonly owned.

A tree’s ownership is determined by the location of its trunk.

Solely owned trees belong to the owner of the property on which the trunk
is growing.'s

Trees growing on government-owned parcels, such as a right of way for
streets and sidewalks, belong to the local government.

However, shrubbery or trees whose trunks stand partly on the land of two
adjacent property owners belong to the adjacent owners as tenants in
common. These trees are called line trees or common boundary trees.*

Adjacent owners who own boundary trees as tenants in common are jointly
responsible for maintaining the trees."’

Co-owners of boundary trees, as adjoining property owners, both enjoy the
use of the trees.

For example, use of a boundary tree by adjacent property owners includes
trimming and maintaining the trees. The co-owner who trims the tree needs
to carry away and dispose of the tree trimmings. The co-owner needs also to
take care not to damage the tree or interfere with the other co-owner’s use of
the tree.

The use allowed a co-owner of boundary trees is the same as the use allowed
the owner of solely-owned trees, as long as the use does not interfere with
the other co-owner’s use and enjoyment of the trees.

To avoid disputes, adjacent property owners enter into an agreement
detailing how they will handle the maintenance of boundary trees.

When a boundary tree injures the health and safety of a property owner
or prevents them from enjoying their property, the tree may constitute a
nuisance and be removed.*®

A co-owner of a boundary tree might refuse to consent to the removal of
a boundary tree. If the tree constitutes a nuisance, an abatement of the
nuisance is allowed.

15 CC§833
16 CC§834
17 CC8§841
18 CC§3479
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For example, boundary trees may be a nuisance if their branches or the
trees themselves continually fall, threatening the safety of people using the
adjacent property or damaging improvements on the adjacent property.*

19 Parsons v. Luhr (1928) 205 C 193

The agreed-boundary doctrine was developed when surveying Chapter 9
techniques were less advanced. Under the agreed-boundary doctrine,
owners of adjacent properties uncertain over the true boundary may summary

agree to establish the location of their common lot line. The location
they set replaces the legal line provided either a five-year statute of
limitations has run or a substantial loss might result from the boundary
line being moved to the legally described location. However, due to
advances in surveyor capabilities, the agreed-boundary doctrine is a
legal last resort.

Now, when a deed is clear and a competent surveyor is available, the
trueboundary line can easily be established to eliminate the uncertainty
of the boundary’s location.

An agreement to mark a boundary line may be oral or written or result
from the conduct of neighboring property owners. Construction of a
fence does not necessarily imply an agreement about the location of a
boundary unless the owner can prove the fence was erected to resolve a
boundary uncertainty.

The agreed-boundary doctrine may not be used to convey property, nor
may it be used to make lot line adjustments to move an already existing
line.

Most properties have three property lines setting the common boundary.
The location of the common property lines are frequently represented
by a common boundary improvement. The rights of adjacent property
owners when setting up, maintaining or removing common boundary
improvements depend on the type of improvement which exists.

A party wall is a type of common boundary improvement which is co-
owned by the adjacent property owners. The owners share the cost of
maintaining the party wall.

Shrubbery or trees whose trunks stand partly on the land of two adjacent
property owners are called common boundary trees. Much like party
walls, co-ownership of common boundary trees includes maintenance
of the trees. Additionally, co-owners may not alter or remove party walls
or common boundary trees without the consent of the other co-owner.
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Chapter 9
Key Terms

agreed-boundary doctrine Pg. 90
common boundary improvement Pg. 94
common boundary trees Pg. 96
lotline adjustment P9g- 94
nuisance Pg. 96
party wall Pg-94
statute of limitations Pg. 92

Quiz 4 Covering Chapters 7-9 is located on page 444.
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Chapter

10

Encroachments:

crossing the line
b R,

After reading this chapter, you will be able to: Learning
+ determine whether an encroachment exists on a parcel of real Obiectives
estate;

+ understand and apply the remedies available to an owner whose
property is burdened with an encroachment; and
+ identify whether an encroachment was created by a neighbor in

good faith.
balancing hardships good faith Key Terms
continuing nuisance laches
encroachment permanent nuisance
equitable easement trespass

Shortly after their purchase of an unimproved parcel of real estate, a new Boundaries
owner discovers the garage on their neighbor’'s property extends two feet .
over the boundary line onto the owner’s property, called an encroachment. violated and

The owner demands the neighbor remove the encroachment. When the hardshlps
neighbor refuses, the owner seeks to compel the neighbor's removal of the  phalanced
portion of the garage which encroaches on the owner’s property.

Theneighborclaimstheownerisnotentitled toaremoval of theimprovement encroachment

due to evidence that: SIS
on one parcel of real

estate which extends
onto real estate owned
by another.

+ the encroachment was unknown and unintentional;

+ thesquarefootage ofthe owner's property affected by the encroachment
isminor; and
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continuing
nuisance

An ongoing nuisance
that can be entirely
eliminated by those
adversely affected

by the activity or
condition.

Encroachment,
trespass and
nuisance

trespass

Any wrongful and
unauthorized entry
onto real estate in the
possession of another.

permanent nuisance
A nuisance which
cannot be abated ata
reasonable cost and by
reasonable means.

Rights
affected
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+ the cost to remove the garage far exceeds the monetary loss to the
owner if the encroachment were allowed to continue.

May the owner obtain a court order forcing the removal of the encroaching
garage, called an injunction?

No! The encroachment is unintentional and minor in its effect on the
burdened owner. Thus, the burden to the owner does not justify ordering the
neighbor to undertake an expensive reconstruction activity.

Instead, the owner is awarded money losses representing the rental value for
the lost use of their property, and the neighbor is granted an easement over
the owner’s property for the life of the garage.*

An encroachment is an improvement on real estate, such as a building,
fence, driveway or tree, which extends onto real estate belonging to another
person without their consent.

Encroachment is closely related to trespass, nuisance and boundary disputes.
All involve an interference with another person’s property rights.

Anyencroachmentqualifiesasa nuisance, beita permanentorcontinuing
nuisance, since nuisance is broadly defined as any obstruction of another’s
use and enjoyment of their real estate.

An encroachment is also a trespass when it actually rests on the ground of
the neighbor’s property.

However, the names used for an interference are unimportant. One way or
another, an owner is entitled to recover for an unauthorized interference
with their property rights.

Besides the fee owner of real estate, others may seek to stop an encroach-
ment. Any person holding rights in real estate may protect those rights
against outside interference. Thus, the rights affected by an encroachment
include:

+ leasehold interests;?

« deed restrictions, such as limitations on the height of improvements;?
+ setback requirements;*

+ easements;s and

« prescriptive easements.’

Christensen v. Tucker (1952) 114 CA2d 554

Brown Derby Hollywood Corporation v. Hatton (1964) 61 C2d 855
Seligman v. Tucker (1970) 6 CA3d 691

Morgan v. Veach (1943) 59 CA2d 682

City of Dunsmuir v. Silva (1957) 154 CA2d 825

Warsaw v. Chicago Metallic Ceilings, Inc. (1984) 35 C3d 564

oA W N e
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For instance, an owner uses a strip of their neighbor’s property for access to a
commercial building located on the owner’s property. After the owner uses
the strip for more than five years, the neighbor constructs a warehouse on
the strip of land, restricting the owner’s access to their building.

Here, the owner’s use of the strip of their neighbor’s land matured into an
easement by prescription. Thus, the owner is able to obtain an injunction
against the warehouse improvements as they encroach on the owner’s
easement rights.”

The existence of an encroachment is easily determined. All that is needed is
a survey to locate the property line. When an improvement on one parcel
extends over the line onto an adjacent parcel, it is an encroachment.

Occasionally,neighboringownersdisputingtheexistenceofanencroachment
rely on contradictory surveys to establish the property line. When the owners
arenotable toagree onthelocation of the property line, the boundary dispute
needs to be resolved before any remedy for the encroachment — if one exists
— may be granted.

The resolution of the boundary dispute frequently amounts to no more than
a court determining which of the surveys is more accurate.®

However, where the boundary is marked by a physical structure, such as a
fence or a row of trees, a survey is not always to be relied on.

For instance, a common boundary line marked by a fence or other structure
is not located on the recorded description of the lot line. Both neighbors treat
the fence as the boundary for a number of years. The agreed-to location of the
property line due to creating the fence is the boundary, regardless of deeds
and surveys to the contrary.

Once an encroachment has been determined, the remedies available to the
owner include:

+ aninjunction ordering the removal of the encroaching structure; and

+ money losses for the diminished value of the property.

An owner is entitled to terminate or prevent an unauthorized intrusion onto
theirreal estate. However, when a building or other substantial improvement
encroaches on an owner’s property, the neighbor's cost of removing the
encroachment might far exceed the damage inflicted on the owner burdened
by the encroachment.

Thus, the encroachment is allowed to continue and the owner is awarded
money losses for the lost use of their property, called balancing hardships
or balancing equities.

7 Warsaw, supra
8 Iacovittiv. Fardin (1954) 127 CA2d 348

Drawing the
line

Balancing the
hardships

balancing hardships
The awarding of
money to an owner

to compensate for lost
use of their property
burdened with an
encroachment.
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Tree

Trees with trunks which are planted on one side of a boundary line belong solely to the
encroachment owner of the property on which the trunks grow. [Calif. Civil Code §833]

A solely-owned tree encroaches on a neighboring property when its branches or roots
reach past the boundary line, sometimes called the contiguous line or common property
line with the adjacent property.

A property owner confronted with encroaching branches and roots from a neighbor’s
tree has three potential remedies:

e recover their money losses from the neighbor [Bonde v. Bishop (1952) 112 CA2d
1];
e use self-help to eliminate the encroachment; or

e obtain a mandatory injunction ordering the neighbor to remove the
encroachment.

The remedy available depends on the extent of the encroachment.

An encroachment may be either:

e apermanent encroachment; or
e g continuous encroachment. [Tracy v. Ferrera (1956) 144 CA2d 827]

Physical damage caused to the neighbor’s property by an encroaching tree is
considered a permanent encroachment. The neighbor may recover money losses from
the adjoining property owner for the cost of repairing the physical damage to their
property caused by the encroaching tree. [Bonde, supra]

When an encroachment can be abated (discontinued), it is considered a continuous
encroachment. For example, a tree that does not cause physical damage, but only
encroaches on a neighbor’s property by its overhanging branches or invading roots, is
a continuous encroachment.

A neighbor subjected to a continuous tree encroachment may resort to self-help by
cutting the offending branches and roots back to the property line. [Grandona v. Lovdal
(1886) 70 C 161]

A neighbor who cuts off overhanging branches from an encroaching tree may keep or
discard any firewood or fruit from the overhanging branches. [Grandona, supra]

However, a neighbor may not cut the encroaching branches or roots beyond the
boundary line, kill the tree or enter the adjoining owner’s property without the owner’s
permission. [Fick v. Nilson (1950) 98 CA2d 683]

Another type of continuous encroachment is a nuisance. A nuisance is any condition
which prevents a neighbor’s free use or enjoyment of their property or is injurious to
their health. [CC §3479; see Chapter 12]

The mandatory injunction remedy to remove the encroaching branches or roots is only
available when the encroachment constitutes a nuisance, such as when tree roots
deplete the nutrients in the soil of a neighboring property. [Bonde, supra; Crance v.
Hems (1936) 17 CA2d 450]

The conditions for balancing hardships —i.e., merely granting money losses
and allowing an encroachment to continue — are:

+ the owner of the property affected by the encroachment may not
suffer an irreparable injury due to the continued existence of the
encroachment;
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+ theneighbor who owns the encroaching structure needs to have acted
innocently and in good faith when constructing the encroaching
structure; and

+ the cost to the neighbor to remove the encroachment needs to greatly
exceed the damage done to the value of the property on which it
encroaches.?

For instance, the foundation to a neighbor’s residence is located close to the
property line. The eaves of the house and a bay window hang out over the
line. The encroaching portions of the structure can be removed without great
expense or loss of value.

The owner demands the removal of the encroaching structures.

The neighbor claims removal is not appropriate since the encroachment is
minimal.

However, since the encroachment is minimal and the cost of removing it
is small, the encroaching portion of the residence needs to be removed —
tipping the balance in favor of eliminating the encroachment.*

Further, an encroachment need not be removed if removal adversely affects
a large segment of the public.

For example, a reservoir constructed by a water company encroaches on an
owner's property. The owner seeks to remove the encroachment. However,
the encroaching reservoir may remain partly because the reservoir supplies
water to over 500 homes.™

A neighbor who constructs improvements which encroach on the land of
another needs to do so innocently and without knowledge of negative
effects to someone else, called acting in good faith, before any balancing of
the hardship of removal or remaining may take place.

The good faith requirement prevents an intentional exploitation of the
balancing hardships rule.

For example, an unimproved parcel of real estate is subject to setback
requirements. The owner begins building a residence on the property.

Soon after construction commences, the owner's neighbor notices the
residence is being constructed within the setback — too close to the property
line. The owner is informed the location of their improvements violate
setback requirements. The neighbor also threatens legal action unless the
owner complies with the setback requirements.

9 Christensen, supra
10 Harland v. Noto (1951) 105 CA2d 740
11 Ukhtomski v. Tioga Mutual Water Co. (1936) 12 CA2d 726
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The
encroachment
easement

equitable easement
An easement granted
to a neighbor allowing
them to maintain

an improvement
encroaching on
another owner's

property.

Limitations
and delay

However, the owner does not cease work on the residence. They complete the
construction knowing the improvements violate the setback requirements.
The neighbor seeks to enforce the setback requirements by forcing the
removal of the structure from within the setback.

The cost to the owner of removing the residence far exceeds the damage to
the neighbor.

However, the owner built the residence with full knowledge of both the
setback violation and the neighbor’'s objection. Thus, the owner did not
complete the construction in good faith and the portion of the structure
within the setback is to be removed.*?

When the continuance of an encroachment on the owner's property is
allowed, the encroaching neighbor is granted an equitable easement to
maintain the improvement on the owner’s property.

Further, the neighbor needs to compensate the owner for the rental value
of the lost use of their property. The easement lasts for the lifetime of the
encroachment.’

To resolve one case, the encroaching neighbor seeks fee title to the portion
of the property covered by their encroachment. However, to grant title is
excessive. Instead, an easement is granted since an easement is sufficient to
protect the neighbor’s right to maintain the encroaching improvements and
avoid lot line adjustment laws.*

Normally, an owner seeking to terminate an encroachment or recover
money losses is subject to a three-year statute of limitations running
from the commencement of the encroachment.’s

The limitations period for an encroachment is the same as for a permanent
nuisance since the damage to the owner is complete and certain as soon as
the encroachment is created.

The date the encroachment was created is the critical date. Whether an
owner has knowledge an encroachment exists on their property does not
affect application of the statute of limitations to bar their claims for removal
or money. The limitations period runs from the creation of the encroachment,
not its discovery.:

However, in the rare case where damage resulting from an encroachment
is progressive over time, the three-year statute of limitations does not apply
from the date of creation.

12 Morgan, supra

13 Romero v. Shih (2022) 78 CA5th 326

14 Christensen, supra

15 Bertram v. Orlando (1951) 102 CA2d 506
16 Castelletto v. Bendon (1961) 193 CA2d 64
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For instance, an owner’s building is damaged when a neighbor’s building
leans on it, due to a poorly compacted fill. The degree of the tilt, and the
resulting damage, increases over time.

More than three years after the damage commences, the owner seeks to
recover monetary losses from the neighbor. The neighbor claims the owner
is barred from recovering money losses by the running of the three-year
limitations period from the date the encroachment first occurred.

However, the intrusion on the owner’s building is not only continuous but
progressive — a further intrusion. As with a continuing nuisance, a new
claim accrues each time the loss increases. Thus, while the three-year statute
of limitations does apply, it does not begin to run on the commencement of
the encroachment, but runs from the date of the last increase in damage from
the progressively increasing encroachment.?’

In addition to barring an owner's relief for an encroachment on their
property due to the statute of limitations, an action seeking money losses
or an injunction against an encroachment may be barred by the equitable
doctrine of laches, also called prejudicial delay or detrimental reliance.*®

A property owner loses theirright to enforce aremoval of an encroachment or
recover money against the encroaching neighbor when the owner delays in
making the claim, causing the neighbor to rely on the owner’s acquiescence
to their detriment.

For example, an owner discovers their neighbor is constructing a potential
encroachment. However, the owner refrains from saying anything or taking
any action until the construction is completed. Here they are barred from
enforcing its removal. The encroaching neighbor has relied on the owner's
acquiescence in undertaking and completing the construction.®

Finally, an owner who allows a known encroachment on their property to
continue for over five years risks losing property rights through a prescriptive
easement or adverse possession since the adverse use of the owner’s property
by the encroaching neighbor is known to the owner and continuous.

Thus, an owner needs to act promptly to enforce their right to remove the
encroachment or receive compensation for lost value when a neighbor’s
improvements encroach on their property.

17 Kafka v. Bozio (1923) 191 C 746
18 Johnson v. Little Rock Ranch, LLC (2022) 73 CA5th 576
19 Rankin v. De Bare (1928) 205 C 639
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An unreasonable delay
which bars pursuit of

a claim.
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Chapter 10
Summary

Chapter 10
Key Terms

An encroachment is an improvement on real estate, such as a building,
fence, driveway or tree, which extends onto real estate belonging to
another person without their consent. When an encroachment is
made in good faith, without knowledge, owners are not entitled to an
injunction forcing the removal of the encroaching subject.

An owner needs to act within the three-year period of the statute
of limitations to recover money losses unless the damage from an
encroachment is progressive over time. The limitations period does
not run from the discovery of the encroachment, but from the date the
encroachment was created.

Once an encroachment has been determined, the remedies available to
the ownerinclude an injunction ordering removal of that encroachment
or money losses for the diminished value of the property.

An owner is entitled to terminate or prevent an unauthorized intrusion
onto their real estate. However, when the cost of removing an
encroachment far exceeds the damage inflicted on the burdened owner,
the owner may be awarded money losses, called balancing hardships.

An owner needs to act promptly to enforce their right to remove the
encroachment or receive compensation forlost value when a neighbor’s
improvements encroach on their property.

balancing hardships Pg. 101
continuing nuisance Pg. 100
encroachment Pg. 99
equitable easement Pg. 104
good faith Pg. 103
laches Pg. 105
permanent nuisance pPg. 100
trespass Pg. 100

Quiz 5 Covering Chapters 10-12 is located on page 445.
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After reading this chapter, you will be able to:

+ identify the different types of trespass on property; and
+ understand the remedies a rightful occupant of property has

against trespassers.
actual money losses nominal money losses
adverse possession prescription
ejectment trespass
misdemeanor

A trespass is any wrongful and unauthorized entry onto real estate in the
possession of another.

Thus, a trespass is fundamentally an interference with another’s possession
of real estate. It is distinct from any interference with title or an ownership
interest.

Anyone in possession of the property, such as the fee owner, a life estate
owner, a tenant or even a person in wrongful possession, has the right to stop
a trespass.?

A fee owner can even trespass on the property they own in fee simple when
the property is in the legal possession of another person, such as a tenant.

1 Brennerv. Haley (1960) 185 CA2d 183
2 Allen v. McMillion (1978) 82 CA3d 211

[ 11
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liabilities and
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trespass

Any wrongful and
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onto real estate in the
possession of another.
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Trespasser
liability for
harm done

nominal money
losses

Monetary recovery
when no injury has
occurred.

actual money losses
Monetary losses
recovered for injury

to the real estate, lost
use of the property,
personal injury

or injury to the
occupant’s personal
property, also called
damages.

Indirect
trespass

When an entry isnot privileged, itis considered a trespass. A trespasser incurs
civil liability for the monetary amount of any losses or injury they cause to
the occupant’s person, real estate or personal property.

Conversely, damage to the fee owner’s property caused by the person who
is in rightful possession, such as a tenant, is not a trespass. When damage is
caused by someone in rightful possession, it constitutes waste as they have
impaired the property’s value.?

An ownermay bring an action for trespass against a trespasser even when the
trespasser caused no actual injury by their presence on the owner’s property.
When no injury has occurred, the owner may only recover nominal money
losses from the trespasser. Nominal money losses are awarded when a
wrong has taken place but has not resulted in a money loss.

To recover actual money losses for a trespass, a rightful occupant needs to
sustain a real, actual loss of money. Actual money losses recoverable for a
trespass are based on:

« injury to the value of the real estate;

+ lost rental value in the use of the property;

+ personal injury; and

+ injury to the occupant’s personal property.

A trespass does not require the trespasser’s direct physical presence on the
property. A trespass may result from an indirect entry into another’s property,
sometimes called trespass on the case.

For example, one may be liable on a trespass for losses caused by activities
such as:

+ depositing dirt or debris on another’s property;s

+ leaving toxic waste on another’s property;®

+ leaving personal property on real estate belonging to another;’
+ diverting a river or surface waters across another’s property;®

+ starting a fire and negligently allowing the fire to move onto a
neighbor’s property;? or

+ allowing one’s animals to wander across another’s property.*

Smith v. Cap Concrete (1982) 133 CA3d 769

Staples v. Hoefke (1987) 189 CA3d 1397

Armitage v. Decker (1990) 218 CA3d 887

Mangini v. Aerojet-General Corporation (1991) 230 CA3d 1125
Herond v. Bonsall (1943) 60 CA2d 152

Salstrom v. Orleans Bar Gold Mining Co. (1908) 153 C 551

Elton v. Anheuser-Busch Beverage Group, Inc. (1996) 50 CA4th 1301
10 Montezuma Improvement Co. v. Simmerly (1919) 181 C 722

© ® N OV A W
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An owner who is completely deprived of the use of their property by a
trespasser is entitled to recover the rental value for the use of the property
during the period of the trespass.*

For example, a tenant who leases property for the purpose of running a
restaurant leaves restaurant equipment on the premises after the lease
expires. Due to the presence of the equipment, the owner is unable to use the
property. Thus, the owner may recover the rental value of the premises from
the former tenant for as long as the equipment remains on the premises.*?

The amount of money losses recoverable for injuries to the real estate caused
byatrespasserisbased oneitherlost property valueorthe costofrestoring
the property to its condition prior to the trespass. Under most circumstances,
an owner of real estate damaged by a trespass is awarded the lesser of the two
amounts or a dollar amount most appropriate to cover their loss.’

The most straightforward recovery situation arises when a trespasser inflicts
an injury to a property which diminishes its value, since the owner simply
recovers the amount of the lost property value. For example, an owner may
recover the lost value of their property from a neighboring property owner
who diverts water across the owner’s property, washing away soil and crops.*

However, many trespassesinvolve more than a simple loss in property value.
An owner is not required to accept any changes to their property caused by
a trespasser without their consent, and may recover costs of restoration
regardless of any change in the value of the property.

For example, a neighbor builds a road across an owner’s property without the
owner's consent, destroying a number of trees in the process. The construction
of the road actually increases the value of the owner's property, but the
owner prefers the trees for their aesthetic value. Thus, the owner is able to
recover the reasonable cost of restoring the property to its condition before
the trespass, i.e., replacing the trees.'s

Reasonable means the restoration costs needs to be balanced against the lost
value actually suffered by the owner. In the example above, the owner
did not recover the cost of restoring the property to its exact condition before
the trespass, since the cost to replace trees of the same growth was several
hundred thousand dollars more than the value of the real estate itself. The
reasonable cost of restoration was limited to planting young trees that will
grow over time to the size of the trees destroyed.

Additionally, for an owner to recover money from a trespasser for the
restoration of a property to its pre-trespass condition, out-of-pocket money
losses need to have actually been spent by the owner on the restoration.*

11 Calif. Civil Code §3334(b)

12 Herond, supra

13 Armitage, supra

14 Salstrom, supra

15 Heninger v. Dunn (1980) 101 CA3d 858
16 Heninger, supra

Money losses
of value and
rents
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Injunction
to abate a
trespass

Criminal
trespass on
refusal to
leave

misdemeanor

A lesser crime
punishable by a fine
and/or county jail
sentence.

Aside from the money losses sustained by the owner, a trespasser has liability
exposure for punitive losses when the trespass and resulting property
damage is intentional and malicious."’

For example, when a property owner's neighbor trespasses and is
intentionally malicious, such as trampling flower beds or removing plants
from the property, the neighbor is liable for punitive losses, a judicial money
award constituting a penalty.*®

Besides recovering money losses, an owner may obtain a court ordered
injunction to stop a person who is a continuing trespasser.

A single isolated trespass is not a basis for an injunction. However, if seeking
money losses will not prevent a trespass from being repeated in the future,
the rightful occupant may obtain an injunction against the trespasser to
forbid future trespasses.*®

In addition to liability for property damages, a trespasser may also incur
criminal liability. Trespassing becomes a misdemeanor when the
trespasser:

« refuses to leave the property on foot or in a vehicle when requested
by the owner, the owner'’s agent, a person in lawful possession of the
property or a law enforcement officer acting on a request from the
person entitled to possession;*

+ enters and occupies the property without the rightful owner's
consent;**

+ refuses to leave a transient occupancy establishment (hotel/motel/
vacation property) on the request of the owner or manager;*

+ entersa private dwelling;?® or

« enters industrial property (such as an oil field, a gas or electric plant or
a railroad yard) where posted signs forbid trespassing.*

A crime is not committed by merely entering another’s property, except
when the property is a private residence or posted industrial property.

For example, a group of individuals who camped for one night on an owner’s
property without the owner’s permission are arrested for trespassing at the
request of the owner. The owner claims the campers have committed a
misdemeanor since they occupied the property without the owner’s consent.

17 CC83204

18 Griffin v. Northridge (1944) 67 CA2d 69

19 Standard Lumber Co.v. Madarys Planing Mill (1921) 54 CA 107
20 Calif. Penal Code §602(k), (n)

21 Pen C§602(m)

22 Pen C §602(s)

23 Pen C§602.5

24 Pen C8§554
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However, the mere transient use of a property for a campsite does not
constitute occupation of the property, resulting in a criminal trespass.
Criminal occupancy requires an ongoing continuing possession. Thus, the
campers committed no crime.>

An owner's first course of action when confronted with a trespasser is to
simply request the trespasser to leave. If the trespasser does not leave when
requested, they commit a misdemeanor.®

An owner may not forcibly eject a trespasser. To discourage disturbances
of the peace caused by self-help, California law allows both tenants and
trespassers to recover losses from the landlord or property owner for forcible
entry and detainer — a forcible interference with an individual’s peaceful
possession of a property, even if that individual’s possession is wrongful.*”

An owner may only recover possession of their property from a trespasser
through a court action, except when the trespasser is a transient occupant
who failed to depart as agreed. The type of action brought to recover property
depends on the type of possession held in the property.

For example, the action to recover possession of a property from a tenant in
default on their lease obligations is referred to as an unlawful detainer
(UD). In the case of a trespasser occupying property, the legal remedy is an
ejectment action.

Ejectment is similar to a UD action but has less stringent proof of trespass
requirements. The trespasser in an ejectment action, unlike the tenant in a
UD action, never had legal possession of the property for an owner to have
the trespasser legally removed.

In an action to eject a trespasser, an owner (or other occupant) needs to prove
they have a superior right to possession of the property. The owner may then
obtain a court order for the removal of the trespasser from their property,
called a writ of possession. The court order is carried out by the sheriff, not
the owner.?®

Even when an owner is not troubled by trespassers who are actually using
their property, the owner needs to consider their risk of:

+ liability for injuries to others entering into their property; and
+ losing some or all of their property rights through prescription or
adverse possession.

Every property owner needs to take reasonable precautions to prevent
injuries to others on their property caused by unsafe conditions since they
are liable for injuries occurring on the property.»

25 People v. Wilkinson (1967) 248 CA2d Supp. 906
26 Pen C§602(1)

27 Calif. Civil Code of Procedure §§1159, 1161, 1172
28 CCP §715.010

29 CC81714
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The
prescription
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trespass
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A process for acquiring
property rights to use
another's property,
such as an easement,
through adverse use
hostile to the rights of
the owner.

Adverse
possession
and owner
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Two exceptions to ownership liability exist. A property owner is not liable for
injuries to persons using their property when:

+ theinjuries are sustained during the commission of a felony;* or

+ the owner permits others to use the property for recreational purposes.

However, the recreational purpose exception does not apply when the
property owner:

+ invites the users onto their property, rather than merely permits the
use;

+ charges consideration for entry; or

+ intentionally or maliciously fails to warn or protect against a known
hazardous condition.3

Prescription is a process for acquiring property rights to use another’s
property, such as an easement, through adverse use hostile to the rights of
the owner.

An adverse user of real estate, hostile to the owner's rights, is a trespasser.
When allowed to continue long enough without interruption, a trespass
matures into a property right through prescription. An owner needs to take
steps to avoid the risk of a trespasser establishing permanent prescriptive
rights to their property.

One easy solution for an owner is to grant a trespasser a revocable right to
use their property. When an owner gives permission for someone to use
their property, the use is not adverse, and thus a prescriptive right to use is
not established.

Additionally, an owner may post signs on their property stating the right to
pass is by permission, subject to revocation and the control of the owner. No
prescriptive easement may be established based on the period of time after
the revocable permission signs are posted.3?

Finally, to best protect their property rights, an owner needs to record a notice
stating permission to use their property is revocable.33

A trespasser who occupies property without the consent of the owner may
be ejected by a court order at any time and charged with a misdemeanor.34

However, a trespasser can acquire title to the entire property by adverse
possession when they maintain exclusive possession of the property as a

30 CC8847
31 CC 8846
32 CC8§1008
33 CC8§813
34 Pen C602
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trespasser for a period of five years. To establish title by adverse possession,
the trespasser’s possession needs to be open and known to the owner, and the
trespasser needs to pay all property taxes.s

One safeguard against adverse possession is to grant the wrongful occupant
permission to use the property.

However, merely granting permission does not always prevent adverse
possession. For example, when possession of a property is based on color of
title — meaning the occupant has a deed which is defective for some reason
and a good faith belief they own the property — granting permission does
not affect a claim for adverse possession.

The most prudent remedy against a trespasser seeking to establish adverse
possession is an action for ejectment. Conversely, when the trespasser
occupies under color of title, a quiet title action is required to clear title of
the cloud created by the color of title. [See Chapter 23]

35 Gilardi v. Hallam (1981) 30 C3d 317

A trespassisany wrongful and unauthorized entry ontoreal estate in the
possession of another. A trespasser incurs civil liability for the monetary
amount of any losses or injury caused to the occupant’s person, real
estate or personal property. When no injury has occurred, the occupant
may only recover nominal money losses from the trespasser.

A trespasser may incur criminal liability if they do not leave when
requested since the trespass becomes a misdemeanor. When a trespasser
does not leave when requested, the owner may recover possession of
thei